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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture, 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6352) 


In re HENRY GILL, d/b/a ASHLAND FARMS MILK Co. AMA 
Docket No. 4-110. Decided February 23, 1960. 


Pool Handler—Burden of Proof 


Petitioner failed to sustain his burden of proving that he was a producer- 
handler and not a pool handler. The petition is dismissed. 


Petitioner pro se. Mr. Joseph A. Walsh, for Agricultural Marketing Service. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed November 14, 1957, challenging the validity of a determina- 
tion by the Market Administrator for Order No. 4, as amended, 
regulating the handling of milk in the Greater Boston marketing 
area, that petitioner was a pool handler subject to regulation 
under such order. Subsequently, an amended petition was filed 
alleging substantially the contentions contained in the original 
petition. On January 30, 1958, the Deputy Administrator, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture, filed an answer to the amended petition which, in effect, 
upheld the action of the market administrator as in accordance 
with law. 


A hearing was held in Boston, Massachusetts, June 3, 1959, 
before John Curry, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture. Petitioner 
appeared in his own behalf, and respondent was represented by 
Joseph A. Walsh, Office of the General Counsel, United States 
Department of Agriculture. After the hearing, both parties filed 
briefs. On September 16, 1959, the hearing examiner filed a re- 
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port containing proposed findings of fact and conclusions and 
recommending that the petition be dismissed. Petitioner filed 
exceptions to the hearing examiner’s report and the parties sub- 
mitted written argument in lieu of oral argument. 


FINDINGS OF FACT 


1. Petitioner, Henry Gill, is an individual doing business as 
Ashland Farms Milk Co., whose address is Centre Street, Hol- 
brook, Massachusetts. 


2. Petitioner operates a bottling plant at Holbrook, Massa- 
chusetts, where, prior to December 1955, he received and pack- 
aged, in part, milk of his own production and the milk of other 
producers including a producer named Girnis. Prior to December 
1955, petitioner was a pool handler under Order No. 4, as 
amended, which regulates the handling of milk in the Greater 
Boston marketing area. 


3. The market administrator for the order billed petitioner 
for the period December 1955 through August 1957 in the total 
amount of $3,727.45, representing petitioner’s obligations as a 
pool handler to the producer-settlement and administrative as- 
sessment funds. Petitioner was a regulated pool handler and not 
a producer-handler during the period December 1955 through 
August 1957. 


4. The definition of producer-handler during the period in- 
volved herein reads as follows: 


From December 1955 to April 30, 1957. 


“*Producer-handler’ means any person who is both 
a handler and a dairy farmer and who receives milk of 
his own production only from farms located within 80 
miles of the State House in Boston, and who receives 
no milk, other than exempt milk, from other dairy 
farmers except producer-handlers.” 


From May 1, 1957, through August 1957. 


“ *Producer-handler’ means any dairy farmer who re- 
ceives milk of his own production only from farms 
located within 80 miles of the State House in Boston 
and operates a processing and packaging plant from 
which Class I milk is disposed of in the marketing 
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area; and who receives no milk, other than exempt 
from other dairy farmers except producer-handlers.” 


CONCLUSIONS 


Petitioner contests the determination of the market adminis- 
trator for the order that petitioner was a pool handler during 
the period December 1955 through August 1957 and required 
to make payments into the producer-settlement and administra- 
tive assessment funds. Petitioner has the burden of proving that 
the disputed determination “. . . is not in accordance with 
law.” See, e.g., United States v. Rock Royal Cooperative. Inc., 
307 U.S. 533, 567 (1939) ; Wawa Dairy Farms, Inc. v. Wickard, 
56 F. Supp. 67 (E.D. Pa. 1944), aff'd, 149 F. 2d 860 (3rd Cir. 
1945). 

The controversy herein centers around the relationship be- 
tween petitioner and Girnis. It appears that petitioner was a 
pool handler under the order prior to December 1955, that he 
purchased milk from Girnis prior to the period involved herein 
and that petitioner contends that in December 1955 he became 
the owner of the cows formerly owned by Girnis and that Girnis 
continued to deliver milk from the herd housed on Girnis’ farm 
as an employee of petitioner.’ In order to qualify as a producer- 
handler under the order petitioner may not receive milk, other 
than exempt milk, from other dairy farmers. (See Finding of 
Fact 4.) 

The record herein is far from clear with respect to the matters 
before the market administrator which formed the basis for his 
determination that petitioner was not a producer-handler during 
the period involved. It is apparent, however, that reliable docu- 
mentary evidence in support of the alleged transfer of owner- 
ship of the dairy herd in question was lacking. The order and 
the rules and regulations issued thereunder contemplates and 
requires the maintenance of records by all handlers, including 
producer-handiers, which are subject to verification and audit. 
(See sections 904.30, 904.31, 904.35, 904.36, 904.110, 904.112 
and 904.113.) Under the order, the market administrator is 
required to verify petitioner’s report of milk receipts whether 
petitioner filed such report as a pool handler or a producer- 
handler. In the absence of records the market administrator 
determined, in effect, that petitioner received nonexempt milk 


2Cf. Elm Spring Farm, Inc. v. United States, 127 F.2d 920 (1st Cir. 1942). 
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from another dairy farmer, Girnis. On the basis of the record 
herein, we cannot say that such determination was not in ac- 
cordance with law. Cf. Hogansburg Milk Company, Inc. v. 
Jones, decided March 16, 1946 (N.D. N.Y.) ; In re Fiorlat Dairy 
Products Corporation, 11 A.D. 251 (1952). Petitioner has failed 
to sustain his burden herein and the petition should be dismissed. 


ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed. 


(No. 6353) 


In re Fox DELUXE Foops, INC., ROLAND N. GERGEN, HAROLD 
W. Fox, AND BERT E. Fox. CEA Docket No. 74. Decided 
February 5, 1960. 


Stay Order Vacated 


The sanctions ordered September 15, 1959 (18 A.D. 1010), shall become 
effective February 10, 1960. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


On October 1, 1959, an order was entered in this proceeding 
(18 A.D. 1130) staying the order entered on September 15, 
1959 (18 A.D. 1010), pending the outcome of an appeal of the 
latter order to the United States Court of Appeals for the 
Seventh Circuit. On February 3, 1960, the respondents, by their 
attorneys, filed a petition stating that the respondents had 
agreed to dismiss the appeal of the order of September 15, 
1959; consenting to the sanctions imposed thereby; and re- 
questing that such sanctions become effective on February 10, 
1960. The Commodity Exchange Authority, by its attorney, 
consented to the respondents’ petition. The Judicial Officer has 
been advised that the United States Court of Appeals for the 
Seventh Circuit has dismissed the appeal of the order of Sept- 
ember 15, 1959. 


Accordingly, the order of September 15, 1959, shall become 
effective on February 10, 1960, and therefore: 
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Effective February 10, 1960, the registration of Fox 
DeLuxe Foods, Inc., as a futures commission merchant 
and the registration of Harold W. Fox as a floor broker 
are revoked, and the registration of Bert E. Fox as a 
floor broker is suspended for a period of three months. 


Effective February 10, 1960, all contract markets 
shall refuse all trading privileges to Fox DeLuxe Foods, 
Inc., Harold W. Fox, and Roland N. Gergen for a period 
of one year, and to Bert E. Fox for a period of six 
months, such refusals to apply to all trading done and 
positions held directly and also to all trading done and 
positions held indirectly through persons owned or 
controlled by any of respondents. 


Copies hereof shall be served upon the parties and upon the 
contract markets. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 


(No. 6354) 


In re BENEDICT K. GOODMAN. CEA Docket No. 81. Order issued 
February 12, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6355) 


In re OSCAR MAYER. P&S Docket No. 2409. Decided February 
5, 1960. 


Packer—Cease and Desist—Consent Order 


Respondent consented to an order requiring it to cease and desist from 
making incorrect entries in scale tickets, failing to retain copies of all 
scale tickets issued, and providing free trucking in connection with 
the purchase of livestock for slaughter. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mayer, Friedlich, Spiess, Tierney, Brown & Platt, of Chicago, 
Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint issued by the Director, Livestock Division, Agricul- 
tural Marketing Service, on March 2, 1959, charges respondent 
with various violations of the act and the regulations. In a 
stipulation filed on February 1, 1960, the respondent admits 
that at all times mentioned in the complaint respondent did 
business as a packer under the act and that the Secretary has 
jurisdiction in this matter, waives the right to an oral hearing 
and to the report of an examiner and consents to the issuance 
of an order requiring respondent to cease and desist from 
certain specified practices complained of in the complaint and 
keep accounts, records and memoranda that fully and correctly 
disclose all transactions involved in its business as a packer. 
In the stipulation complainant, in view of information submitted 
by respondent, agrees to move to dismiss the allegations in para- 
graphs V and VI(c) of the complaint concerning certain of 
respondent’s operations at country buying stations. Complainant 
has recommended that the charges in paragraphs V and VI(c) 
of the complaint be dismissed and that the order agreed to in 
said stipulation be issued. 


FINDINGS OF FACT 


1. Respondent, at all times material herein, was and is now 
doing business as a packer as that term is defined in the act. 
Respondent, at all such times, was and now is engaging in the 
business of buying livestock in commerce for purposes of 
slaughter and of preparing meats and meat food products for 
sale or shipment in commerce, 

2. Respondent is a corporation organized and existing under 


the laws of the State of Illinois whose home office is located at 
1241 North Sedgwick Street, Chicago 10, Illinois. 


CONCLUSIONS 
Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Packers and Stockyards Act provides as follows: 
§ 202.5 Stipulations and consent orders ... (b) Con- 
sent order. At any time after the issuance of the mov- 
ing paper and prior to the hearing in any proceeding 
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the Secretary, in his discretion, may allow the respond- 
ent to consent to an order. In so consenting, the re- 
spondent must submit, for filing in the record, a stipu- 
lation or statement in which he admits at least those 
facts necessary to the Secretary’s jurisdiction and 
agrees that an order may be entered against him. 
Upon a record composed of the complaint and the 
stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the re- 
spondent, which shall have the same force and effect 
as an order made after oral hearing. 
The facts admitted by the respondent and set forth in the 
Findings of Fact are sufficient to subject it to the jurisdiction 
of the Secretary of Agriculture under the provisions of the 
above section. 

Inasmuch as respondent has agreed to a consent disposition 
and complainant has recommended that the charges in para- 
graph V and VI(c) of the complaint be dismissed, and that 
an order be issued requiring respondent to cease and desist 
from certain practices complained of in the complaint and 
keep accounts, records and memoranda that fully and correctly 
disclose all transactions involved in its business as a packer, 
the order agreed to will be issued. 


ORDER 

Respondent shall cease and desist from 

(1) Making incorrect entries in scale tickets for the purpose 
or with the effect of increasing the amounts paid by re- 
spondent to certain producers for livestock purchased by 
respondent for slaughter, by (a) adding amounts of 
weight to, or subtracting amounts of weight from, the 
actual amount of livestock purchased, (b) failing to enter 
correct headcounts, and (c) showing that such livestock 
was weighed in drafts or lots other than those in which 
the livestock was actually weighed; 

(2) Failing to retain copies of all scale tickets issued; 

(3) Providing free trucking, in connection with its purchases 
of livestock for slaughter purposes, by (a) absorbing all 
or part of the trucking charges on such livestock by add- 
ing, on scale tickets, amounts of weight to the actual 
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weight of the livestock, or (b) directly or indirectly in- 
ducing or causing persons engaged in the livestock truck- 
ing business to furnish free trucking for such livestock. 
Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its 
business as a packer. 
The charges in paragraphs V and VI(c) of the complaint are 
dismissed. 
This order shall become effective 6 days after service. 


Copies hereof shall be served upon the parties. 


(No. 6356) 


THOMAS R. J. PRICE AND GEORGE VANCIL v. HANSEN LIVESTOCK 
AUCTION. P&S Docket No. 2443. Decided February 5, 1960. 


Agreement—Failure to Prove—Dismissal 
Since complainants failed to sustain their burden of proof in connection 
with the alleged agreement between the parties, the complaint is dis- 
missed. 


Complainants pro se. Noah & Noah, of Beloit, Kansas, for respondent. Mr. 
Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 


By a formal complaint dated November 13, 1958, Thomas R. 
J. Price and George Vancil, both of Deertrail, Colorado, claimed 
reparation from Hansen Livestock Auction of Beloit, Kansas. 
The Hansen Livestock Auction is operated by Carson E. Hansen 
of Beloit, Kansas. 


The complaint asked reparation in the amount of $1,358.21. 
Complainants contended that they delivered 160 ewes to re- 
spondent with instructions that they be offered for sale, and 
if they did not bring at least $12 per head, then respondent 
should call complainants and they would come and pick up the 
ewes; but that respondent, contrary to the terms of this agree- 
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ment, offered the ewes for sale and sold them for $4.70 per 
hundredweight (approximately $4.51 per head), or a gross 
price of $720.99; that the proceeds of this sale, less $159.20 
in expenses, were then remitted to complainants; and that the 
reparation of $1,358,21 claimed is the difference between the 
$12 per head, or $1,920, which complainants allege was their 
minimum sale price, and the $561.79 actually remitted. 

The investigative report of the Livestock Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture, was served on Vancil on July 25, 1959, and on Price on 
July 29, 1959. A copy of the complaint and a copy of the investi- 
gative report were served on respondent on July 27, 1959. 

Respondent filed his answer on August 25, 1959, and this 
was served on both complainants on August 31, 1959. 

By his answer, the respondent denied that there was any 
agreement that he would not sell the ewes unless they would 
bring at least $12 per head. Respondent alleged that the ewes 
were delivered to his yard on October 10, 1958; that the first 
auction at his yard thereafter was on October 14, 1958; that 
by agreement with Vancil, at the October 14 auction, Hansen 
placed a starting bid at $10 per head on the ewes, and that no 
one else would raise the starting bid; that Vancil then directed 
that the ewes be retained in Hansen’s yard until a special 
sheep sale which was to be held on October 18, and that Vancil 
was to be back to attend the special sale on October 18, that 
Vancil did not return, and that in the absence of further in- 
structions the ewes were sold at public auction on the 18th of 
October; and that he obtained the best price obtainable for 
such ewes on that date. 

Both parties demanded an oral hearing, which was held in 
the District Court Room at Beloit, Kansas, on December 9, 
1959. Complainants appeared pro se. Respondent was repre- 
sented by Don W. Noah of Beloit, Kansas. 


FINDINGS OF FACT 


1. Complainant George Vancil, whose address is Deertrail, 
Colorado, is an individual engaged in the trucking business. 
Complainant Thomas R. J. Price, whose address is also Deertrail, 
Colorado, is an individual engaged in the ranching business. 


2. The respondent, Carson Hansen, whose address is Beloit, 
Kansas, operates the Hansen Livestock Auction at Beloit, Kan- 
sas, which is now and was at the time of the transactions 
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involved herein a stockyard “posted” by the Secretary of Agri- 
culture as a stockyard within the meaning of that word as 
used in the Act. 


3. Respondent Hansen at all times mentioned herein was 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis. 


4, The complaint was filed within 90 days after the cause 
of action accrued. 


5. On October 8, 1958, complainants purchased 160 ewes 
in Colorado. On October 10, 1958, Vancil delivered said ewes 
to Hansen’s yard at Beloit, Kansas, for sale on a commission 
basis. 


6. On October 14, 1958, at a livestock auction held at the 
yard, the 160 ewes were offered for sale. A starting bid of 
$10 per head was placed on the ewes by Hansen, pursuant to 
an agreement with Vancil, but no further bids were received 
and the ewes were withdrawn from the auction. 


7. Vancil instructed Hansen to retain the ewes in his yard 
until the next sale to be held October 18, 1958, left Beloit, and 
stated he would return for the October 18 auction. 


8. Vancil did not return. The sheep were old, thin, and in 
poor condition. Under regulations of the Kansas Livestock Sani- 
tary Commission, they could not be sold except for slaughter 
unless they were first dipped, as a scab prevention measure. 


9. The sheep were offered for sale at the auction held October 
18, 1958, for slaughter purposes, and were sold at a price of 
$4.70 per hundredweight. The gross proceeds of the sale 
amounted to $720.99. Expenses charged to complainants were: 
commission charges of $80, insurance in the amount of $11.20, 
inspection fees of $4.80, taxes in the amount of $3.20, and feed 
cost of $60, or total expenses of $159.20. These charges were 
the usual and customary charges and were reasonable. The net 
balance, after deducting such charges, of $561.79 was remitted 
by Hansen to complainants by check. 


10. The check has not been cashed and is still in the posses- 
sion of complainants. 
CONCLUSIONS 
The basic issue in this case is whether or not there was an 
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agreement between Vancil and Hansen that if the sheep did not 
bring $12 per head at the auction to be held on October 18, 1958, 
the sheep would not be sold and Vancil would come and pick 
up the sheep. There is a direct conflict of testimony. There were 
no witnesses to the conversation between the two men. It is 
necessary, therefore, to look at the circumstances of the case in 
an effort to determine who was telling the truth. According to 
their own statements, Price and Vancil purchased the sheep in 
question for $1,400, or $8.75 per head, in Colorado. Price, in his 
affidavit given to Griffin E. Bonham of the Livestock Division, 
Agricultural Marketing Service, during the Division’s investiga- 
tion, claimed that the sheep were “short solid-mouth ewes 
ranging in age from 4 to 6 years”, and claimed they were im- 
mediately thereafter offered $12 a head for such ewes by one 
Pat Reigan, which offer was turned down. The ewes were 
trucked to Beloit, Kansas, arriving on the 10th of October, 
1958, with the expectation there would be a special sheep sale 
at Beloit on October 11. 


Upon arrival it was found that the special sheep sale was 
not until October 18, 1958, and no sale of any kind was to be 
held until October 14. The ewes were offered for sale at the 
auction on October 14, and no one would raise the starting bid 
of $10. Complainant Vancil at the hearing described the ewes 
as “short-term breeding ewes” which he defined as “Well, to 
be plain about it, just about worn out. About another year left 
in them.” (Tr. 15). He estimated their age from 6 to 7 years 
(Tr. 16). The uncontradicted testimony of several other wit- 
nesses was that the ewes were either broken-mouthed or gum- 
mers, indicating advanced age, and the great weight of the 
testimony was that the ewes were thin, generally in poor con- 
dition, and not suitable for breeding ewes. It was also undis- 
puted that, under Kansas regulations, they could not be sold 
except for slaughter without being dipped which would incur 
additional expense. The State veterinarian who examined them 
stated that such dipping would probably result in the loss of a 
substantial number of them (Tr. 45-46). 


Despite the claims of complainants as to the value of the 
ewes, the ewes when offered at public auction, where a large 
number of buyers were present, brought only about $4.50 per 
head. It does not seem reasonable that complainants, having been 
mistaken as to the date of the sheep sale, having already in- 
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curred the expense of trucking the sheep to Beloit and several 
days’ feed bill before the first sale on October 14, 1958, and 
then finding the sheep would not sell at anything like the price 
they were asking, would go to the expense of returning sheep 
of such questionable value to Colorado. The burden of proof is 
on complainants (9 CFR 202.48(d)). It is concluded that the 
complainants have failed to establish their version as to the 
agreement between themselves and Hansen, and that Hansen’s 
testimony that the sheep were left in his custody with no in- 
structions except that they were to be fed and cared for and 
then offered for sale at the October 18th auction is the true 
version of the agreement between the parties. The complaint 
should therefore be dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6357) 


In re LOREN NICKELL. P&S Docket No. 2259. Decided February 
16, 1960. 


Suspension of Registration Terminated 


As it appears that respondent is now solvent, the suspension of his regis- 
tration is terminated. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued December 26, 1957, suspending 
respondent’s registration as a dealer to buy and sell livestock 
at several posted stockyards subject to the provisions of the 
act until respondent demonstrates that he is no longer insolvent. 
On February 12, 1960, complainant recommended that a sup- 
plemental order be issued terminating the suspension of re- 
spondent’s registration as it appears that respondent presently 
is solvent. 
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Accordingly, the suspension of respondent’s registration in 
the order of December 26, 1957, is hereby terminated. 


Copies hereof shall be served upon the parties. 


(No. 6358) 


In re H. R. BURDEN, d/b/a ENNIS LIVESTOCK COMMISSION. P&S 
Docket No. 2454. Decided February 26, 1960. 


Shippers’ Proceeds—Selling Consigned Livestock 
to Employee—Cease and Desist—Consent 
Order 


Respondent admitted the violations charged in the complaint and consented 
to an order requiring him to cease and desist from improperly using 
shippers’ proceeds and from selling consigned livestock to an employee. 

Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed December 30, 1959, by 
the Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock on a commission basis 
and as a dealer to buy and sell livestock for his own account at 
the Ennis Livestock Commission stockyard, Ennis, Texas, and 
is charged with having violated certain provisions of the act and 
the regulations. On February 16, 1960, respondent filed an 
amended answer in which he admits the allegations set forth 
in the complaint, waives oral hearing, and consents to the issu- 
ance of a specified order. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Ennis Livestock Commission stockyard, Ennis, Texas, 
hereinafter referred to as the stockyard, is now and was at all 
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times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a com- 
mission basis and as a dealer to buy and sell livestock for his 
own account, at the stockyard, and at all times mentioned here- 
in respondent was so registered. 


8. Respondent, at the stockyard, on or about the dates and 
in the amounts set forth in paragraph III of the complaint, 
and at divers other times during the period from May through 
December 1958, used for purposes of his own the proceeds 
resulting from the sale of livestock consigned to him for sale 
on a commission basis, thereby endangering or impairing the 
faithful and prompt accounting for and payment of such por- 
tion thereof as may be due the shippers or consignors of live- 
stock. 


4, Respondent, at the stockyard, on or about the dates and 
in the five transactions set forth in paragraph IV of the com- 
plaint, and at divers others times during the period from 
October 1, 1958, through January 14, 1959, sold livestock con- 
signed to him for sale on a commission basis to Joe W. Glaspy, 
an auction starter employee of respondent whose duties in con- 
nection with the auction sales conducted by respondent were 
of comparable responsibility to the duties performed by auction- 
eers and weighmasters. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 
4, respondent has willfully violated sections 307 and 312(a) 
of the act (7 U.S.C. 208, 213(a)) and sections 201.40, 201.41, 
and 201.57 of the regulations (9 CFR 201.40, 201.41, 201.57). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 
Respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency basis 
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in a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds”, or by a similar identifying designation, 
and shall maintain such account in accordance with the pro- 
visions of section 201.42 of the regulations under the act. 


This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 6359) 


In re NEW JERSEY CooP COMPANY, INC., et al. P&S Docket Nos. 
553, 554 and 555. Decided February 26, 1960. 


Modification of Rates and Charges 


Respondents are authorized to file a new tariff increasing the charge for 
renting coops. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on March 19, 1959 
(18 A.D. 247), authorizing them to assess a charge of $1.02 
per coop for the rental of coops to the poultry industry to and 
including March 25, 1961, unless modified or extended by further 
order prior to the latter date. 

On January 11, 1960, a petition was filed on behalf of the 
respondents requesting that the current rate order be modified 
to permit them to increase the rental charge for coops from 
$1.02 to $1.08-2/3 per coop and requesting that the proposed 
rate increase remain in effect “until such time as it is deemed 
necessary to change the same.” Notice of the petition and its 
contents was published in the Federal Register on January 2%, 
1960 (25 F.R. 731), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
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its attorney, filed an answer recommending that the petition 
be granted; that the order to be issued remain in effect to and 
including February 28, 1962, unless modified or extended by 
further order before that date; and that the order issued re- 
quire the respondents to continue filing the semi-annual reports 
as of June 30 and December 31 showing their income and ex- : 
penses and the number of coops rented. 

Since the parties are agreed, the respondents are authorized i 
to file a new tariff and put into effect a charge of $1.08-2/3 
per coop. Respondents shall continue filing the semi-annual re- , 
ports as of June 30 and December 31 of each year showing their 
income and expenses and the number of coops rented. 

The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of live poultry. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Febru- 
ary 28, 1962, unless modified or extended by further order 
before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6360) 


In re Sioux City STocK YARDS COMPANY. P&S Docket No. 425. 
Decided February 26, 1960. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing its current rates and charges 
up to and including May 31, 1960. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
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Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent 
is now operating under an order issued on December 15, 1959, 
continuing in effect to and including March 31, 1960, an order 
issued on December 30, 1957 (16 A.D. 1241), authorizing assess- 
ment of the current temporary schedule of rates and charges. 


On November 9, 1959, a petition was filed on behalf of the 
respondent requesting that the order of December 30, 1957, 
be continued in effect to and including December 31, 1961. 


On December 15, 1959, pursuant to a request by the Livestock 
Division and with the concurrence of the respondent, the time 
within which the Division may file an answer to the respondent’s 
petition was extended to and including February 29, 1960. On 
February 24, 1960, the Livestock Division, by its attorney, filed 
a document stating that the Division has not completed an anal- 
ysis of the current operations of the respondent, anticipated 
changes in circumstances during the next two years, and other 
factors which have a bearing upon the respondent’s rates and 
charges, and that it is anticipated that an additional six to 
eight weeks will be required to complete such analysis and 
reach a conclusion with respect to the respondent’s petition 
filed on November 9, 1959. In view of these circumstances, the 
Livestock Division requested that the time within which such 
answer may be filed be extended to and including April 29, 1960, 
and recommended that the order of December 30, 1957, be con- 
tinued in effect to and including May 31, 1960, unless modified 
or further extended before the latter date. The respondent con- 
curred in the request and recommendation of the Livestock Divi- 
sion. The request of the Division for an extension of time in 
which to file an answer has been granted. 


Prior to the issuance of the order of December 30, 1957, 
authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. The present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order. It is found therefore, 
that further notice and public procedure on this order are un- 


necessary. 
Since the parties are agreed, the order of December 30, 1957, 
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This order shall become effective on April 1, 1960, and re- 
main in effect to and including May 31, 1960, unless modified or 
extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6361) 


P&S Docket No. 2452. Dismissed February 23, 1960, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6362) 


J. M. MADDEN v. JOE WALLER, G. & W. CATTLE COMPANY, CORN 
BELT COMMISSION COMPANY, AND WILLIS AHRENS. P&S 
Docket No. 2377. Order issued February 16, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6363) 


JOSEPH NORTHWEST v. WALLING, INC. PACA Docket No. 7436. 
Decided February 1, 1960. 


Rejection Not Without Reasonable Cause—Dismissal 


It is concluded that respondent’s rejection of the shipment was not without 
reasonable cause and the complaint is dismissed. 


Splawn & Bounds, of Yakima, Washington, for complainant. Mr. Gilbert 
E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a formal complaint on October 13, 
1958, alleging that respondent rejected without reasonable cause 
420 boxes of apples sold to respondent by complainant on or 
about June 4, 1958. Complainant further alleges that he sus- 
tained damages of $829.78, for which an award of reparation 
is requested. 


A copy of the report of investigation prepared by the Depart- 
ment and a copy of the formal complaint were served upon 
respondent on October 23, 1958. A copy of the report of investi- 
gation was served upon complainant on October 27, 1958. 


Respondent filed an answer on November 13, 1958, denying 
that its rejection of the apples was without reasonable cause. 
Respondent alleges that the apples shipped to respondent were 
not in compliance with the contract. 


An oral hearing was held at Johnstown, Pennsylvania, on 
June 9, 1959. On behalf of complainant, the depositions of 
Robert Patt and Hilliard Joseph were offered and received in 
evidence. Jack Schmerin testified for respondent. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Hilliard H. Joseph, doing 
business as Joseph Northwest, whose business address is 303 
West Chestnut Street, Yakima, Washington. 


2. Respondent, Walling, Inc., is a corporation whose address 
is 33 Baumer Street, Johnstown, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


8. On or about June 9, 1958, in the course of interstate 
commerce, complainant sold to respondent 420 boxes of U.S. 
Fancy Winesap apples, Superior brand, at $3.75 per box f.o.b. 
shipping point in the State of Washington, on the basis “Guar- 
anteed satisfactory results on arrival’, At the time of sale the 
apples were in transit in car NP 91978, having been shipped 
from the State of Washington by complainant on June 6, 1958. 
The car contained 840 boxes, the other 420 having been sold to 
Central Produce Co., Uniontown, Pennsylvania, on the same 
terms as those sold to respondent. Both sales were negotiated 
by R. Patt Brokerage, Inc., of Altoona, Pennsylvania, which 
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issued a standard broker’s memorandum on each sale and sent 
copies to the parties concerned. 


4. On or about June 9, 1958, the carload was diverted ty 
complainant to respondent at Johnstown with a stop at Union- 
town for partial unloading by Central Produce Co. Upon arrival 
of the car at Uniontown on or about June 17, 1958, Central 
Produce Co. obtained a federal inspection which was restricted 
to the boxes in the top layer of the 5 layer load. The certificate 
shows that the temperature of the fruit was 42° at the bottom 
and 44° at the top and that the quality and condition were as 
follows: 

“Quality: Well formed, clean, 34, to full red color. Grade 
defects average 6%, mostly insect damage and scab. 


“Condition: Mostly firm to firm ripe, many ripe. Dam- 
age by bruising ranges from 2 to 8%, averaging 4%, 
scattered throughout pack and affecting firm ripe and 
ripe fruit. Decay ranges from 2 to 8%, averaging 4%, 
Blue Mold Rot in early stages. 


“Grade: Washington Fancy, decay being a factor of 
condition. 

“Remarks: Inspection and certificate restricted to boxes 
in top layer of load.” 


5. On or about June 18, 1958, Central Produce Co. com- 
plained of the condition of the apples to the broker. This in- 
formation was relayed to complainant who agreed to reduce the 
price from $3.75 to $3.25 per box. Central Produce Co. accepted 
the apples at this reduced price. The broker advised respondent 
of the inspection results and the reduced price offered by com- 
plainant. Complainant has failed to sustain the burden of prov- 
ing that the respondent agreed to accept its share of the apples 
at this reduced price. 


6. Following the partial unloading at Uniontown, the car 
continued to Johnstown where it arrived on or about June 20, 
1958. Respondent inspected the applies and notified the broker 
they would not be accepted because of their poor condition. That 
same day, respondent requested federal inspection which was 
made at 8:30 a.m. June 24, 1958. The certificate of this inspec- 
tion reads in part as follows: 


“Quality: Clean, well formed, 34 to full red color. Grade 


a, © &f& © w> == TH -.3 mM «a Fe 45 


co 








JOSEPH NORTHWEST v. WALLING, INC. 81 
Cite as 19 A.D. 78 


defects average 6%, mostly insect damage and scab. 


“Condition: Mostly firm to firm ripe, many ripe. Aver- 
age 2% damage by breakdown. Damage by bruising 
ranges from 6 to 14% averaging 9%, including 1% 
serious damage, scattered throughout pack and affect- 
ing firm ripe and ripe fruit. Decay ranges from 2 to 
14%, averaging 6%, Blue Mold Rot, mostly early, some 
in advanced stages. 


“Grade: Washington Fancy, bruising and decay being 
factors of condition. 


“Remarks: Inspection and certificate restricted to boxes 
in 3 stacks nearest doors each end of car, and top layer 
throughout remainder of that part of load remaining 
at time of inspection. This carlot previously inspected 
for Grade on June 17, 1958 and reported on Certificate 
No. I-24690.” 


7. Complainant diverted the car to Delaware Valley Fruit 
Distributors, Inc., Philadelphia, Pennsylvania. The 420 boxes 
of apples were sold at auction there for gross proceeds of 
$1,260.40, and net proceeds of $535.22. 


8. The formal complaint was filed October 13, 1958, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The parties are in agreement that on June 9, 1958, complain- 
ant sold to respondent, through R. Patt Brokerage, Inc., 420 
boxes of Winesap apples., U.S. Fancy grade, Superior brand, 
at $3.75 per box f.o.b. Yakima, Washington area, with the 
special agreement “Guaranteed Satisfactory results on arrival.” 
The broker’s standard memorandum of sale dated June 9, 1958, 
sets forth these various terms. There is a dispute as to the 
meaning of the special agreement, respondent contending that 
it gave respondent the unrestricted right to reject the apples 
on arrival, if it desired to do so, whereas complainant contends 
that respondent was required to accept them if the deterioration 
on arrival was the usual or normal amount. This dispute will be 
discussed later. 

Complainant first contends that on June 18, 1958, respondent, 
through the broker, entered into a new contract at a reduced 
price of $3.25 per box, f.o.b. shipping point, on the basis of the 
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condition of the apples as revealed by the federal inspection 
at Uniontown, Pennsylvania, and that this new contract pre- 
cluded a lawful rejection of the apples by respondent thereafter. 
Respondent denies that a new contract was entered into. 


The evidence establishes that on June 18, 1958, the carload of 
apples arrived at Uniontown for partial unloading by Central 
Produce Co. which had agreed to purchase one-half of the 
apples on the same terms as respondent, Central Produce Co. 
inspected the apples and complained to the broker as to their 
condition. A federal inspection was made and the broker ad- 
vised complainant of the inspection results by teletype and 
also told him the buyer wanted to pay $2.75 per box. The en- 
suing teletype conversation reads, in pertinent part, as follows: 

(Complainant) Will go fifty cents that is 3.25 and really don’t 

think this is justified on the inspection on 
arrival. 


(Broker) Hold Min will contact customer. Have cus- 
tomer on line now he said he is scared of 
apples will breakdown he thinks not worried 
about price. 

(Complainant) Well we made the man a sale we don’t feel 
apples will break down and think being very 
fair at that price as same apples and sizes are 
selling 5.50 delivered and over other parts of 
Pennsylvania. 


(Broker) Account will take half car at 3.00 on that 
basis. 

(Complainant) No soap. Whats going to happen to Walling 
portion is he going insist on whatever price 
give Central. 


(Broker) He is going along with other acct. Our acct. 
says he can trn this down. The way we sold 
this customer car the man feels he is not obli- 
gated if the condition is not up his satisfac- 
tion. “. .. But if u feel that best can do our 
account is willing to take his share.” 

(Complainant) Thats best can do and I assure u have not 
made allowance to anyone else similar cars 
therefore change confirmation to read 3.25. 
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(Broker) Fine will advise both accts. 


That same day, the broker issued a corrected memorandum 
on each sale. The only change made was in the price. Copies 
were sent to and received by the persons concerned. 


Robert Patt stated in his deposition that complainant offered 
an allowance of 50 cents per box “which was O.K.’d by both 
Walling and Central”. Jack Schmerin, respondent’s buyer, testi- 
fied that prior to the arrival of the car at Johnstown, Patt 
telephoned and said the car was at Uniontown, the apples 
showed decay, and Central Produce Co. was satisfied to accept 
its portion of the car at 50 cents per box allowance. According 
to Schmerin, Patt asked whether respondent would want its half 
of the car on the same condition and Schmerin replied: “Abso- 
lutely not. The car is purchased guaranteed satisfactory results 
on arrival, and that is the way I want it.” and “I wasn’t in- 
terested in any allowances because I wanted good apples, 
especially that time of the year.” 


Complainant had the burden of proving by a preponderance 
of the evidence his contention that respondent agreed to un- 
conditionally accept the apples at the reduced price of $3.25 
per box. On the basis of the evidence, we must conclude that 
complainant has failed to sustain this burden. The deposition 
testimony of Patt on this point is lacking in detail. He does 
not relate the telephone conversation with Schmerin. As pointed 
out by respondent in its brief, Patt did not say in the teletype 
messages that he had contacted respondent about the reduction 
and the continuity of the messages infers that Patt did not do 
so at that time. These matters needed clarification or explana- 
tion before complainant could hope to recover in this proceeding. 


The remaining question is whether respondent’s rejection 
was with reasonable cause in view of the special agreement 
“Guaranteed Satisfactory results on arrival’. Under complain- 
ant’s interpretation of these words, respondent had the right to 
reject the apples only if they were abnormally deteriorated on 
arrival. But respondent would have this right in an f.o.b. sale 
even in the absence of the special agreement. Sections 46.24 (i) 
and (k) of the regulations under the act provide that in an 
f.o.b. sale of a rolling car, there is a warranty of suitable ship- 
ping condition, that is, that the commodity at the time of sale 
is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
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out abnormal deterioration at the destination specified in the 
contract. It is our opinion that the parties intended to give some 
significant meaning to the special agreement and that respondent 
had a greater latitude in rejecting than it would have under 
the suitable shipping condition rule. We need not decide whether 
respondent had the unrestricted right to reject. It is enough to 
conclude that in view of the condition of the apples on arrival 
at Johnstown, respondent’s rejection was not without reasonable 
cause. Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6364) 


L. T. MALONE COMPANY v. AL KAISER & BRos. PACA Docket 
No. 7485. Decided February 1, 1960. 


Petition for Reconsideration—Dismissal 


The order of October 29, 1959, is supported by the facts and the law appli- 
cable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued October 29, 1959, dismissing the complaint 
and awarding reparation to respondent on its counterclaim. This 
order was stayed on November 138, 1959, upon complainant’s 
request for additional time within which to file a petition for 
reconsideration. The petition was filed November 24, 1959. 


Complainant’s principal contention is that the order of October 
29, 1959, is in error in concluding that the transaction in this 
proceeding was not a purchase after inspection by Frank Crispo, 
respondent’s agent. Complainant urges that this conclusion com- 
pletely ignores the affidavit of Alfred P. Carpenter that “On 
the twenty-first day of April, 1958 Mr. Frank Crispo called 
me stating that he had looked at and inspected the Malone Arid- 
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Zone brand lettuce being harvested and loaded into cars on April 
18th and 19th, that he liked the quality. . .” As pointed out in 
the prior order and also by complainant, the record does not 
include any statement by Crispo either affirming or disclaiming 
the telephone conversation attributed to him. Nevertheless, Car- 
penter’s statement does not clearly indicate that Crispo said 
he inspected the particular lettuce involved in this proceeding. 
Of more importance, however, is the fact that Carpenter did 
not state that he saw Crispo inspect the 640 cartons of lettuce 
in question. The only conclusion warranted by the evidence, is 
that complainant failed to sustain the burden of proving by a 
preponderance of the evidence that the transaction was a pur- 
chase after inspection. 

Complainant next contends, as he did in his opening statement 
and statement in reply, that the federal inspection at Chicago 
exaggerated or overemphasized the defects of the lettuce. Com- 
plainant asks, in effect, that careful reconsideration be given 
to the situation where 25 percent rib discoloration is recorded 
at Chicago and there was no rib discoloration at origin five 
days earlier. This contention was thoroughly discussed in the 
prior order and found to be without merit. We see no error here. 
However, in regard to the shipping point inspection it should 
be mentioned that the lack of a specified reference in the certifi- 
cate to rib discoloration did not mean that none was found. As 
the certificate states, the total defects found were within the 
tolerance allowed for the U.S. No. 1 grade. This tolerance is 
10 percent. Furthermore, the records of the Department con- 
tain the federal shipping point inspectors’ work notes which are 
officially noticed. They show that this carload of lettuce had ap- 
proximately 4 percent rib discoloration. 

The assignments of error already discussed and other matters 
set forth in the petition have been carefully considered, and it 
is our opinion that the order of October 29, 1959, is supported 
by the facts and the law applicable thereto. Complainant’s 
petition for reconsideration, therefore, is dismissed. Since the 
questions raised by the petition were sufficiently considered in 
the prior order, it was not deemed necessary or desirable to 
serve a copy of the petition upon respondent for its views. 

The stay order of November 13, 1959, is hereby vacated and 
the reparation awarded in the order of October 29, 1959, shall 
be paid within 30 days from the date of this order. 

Copies hereof shall be served upon the parties. 
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(No. 6365) 


L. T. MALONE COMPANY v, AL KAISER & Bros. PACA Docket 
No. 7486. Decided February 1, 1960. 


Petition for Reconsideration—Dismissal 


The order of October 29, 1959, is supported by the facts and the law appli- 
cable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued October 29, 1959, dismissing the complaint 
and awarding reparation to respondent on its counterclaim. This 
order was stayed on November 13, 1959, upon complainant’s 
request for additional time within which to file a petition for 
reconsideration. The petition was filed November 24, 1959. 


Complainant’s principal contention is that the order of October 
29, 1959, is in error in concluding that the transaction in this 
proceeding was not a purchase after inspection by Frank Crispo, 
respondent’s agent. Complainant urges that this conclusion com- 
pletely ignores the affidavit of Alfred P. Carpenter that “On the 
twenty-first day of April, 1958 Mr. Frank Crispo called me 
stating that he had looked at and inspected the Malone Arid- 
Zone brand lettuce being harvested and loaded into cars on 
April 18th and 19th, that he liked the quality. . .” As pointed out 
in the prior order and also by complainant, the record does 
not include any statement by Crispo either affirming or disclaim- 
ing the telephone conversation attributed to him. Nevertheless, 
Carpenter’s statement does not clearly indicate that Crispo said 
he inspected the particular lettuce involved in this proceeding. 
Of more importance, however, is the fact that Carpenter did 
not state that he saw Crispo inspect the 640 cartons of lettuce 
in question. The only conclusion warranted by the evidence, is 
that complainant failed to sustain the burden of proving by a 
preponderance of the evidence that the transaction was a pur- 
chase after inspection. 


Complainant next contends, as he did in his opening state- 
ment and statement in reply, that the federal inspection at 
Chicago exaggerated or overemphasized the defects of the lettuce. 
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Complainant asks that careful reconsideration be given to the 
situation where 50 percent rib discoloration is recorded at Chi- 
cago and there was no rib discoloration at origin five days 
earlier. This contention was thoroughly discussed in the prior 
order and found to be without merit. We see no error here. 
However, in regard to the shipping point inspection it should 
be mentioned that the lack of a specific reference in the certifi- 
cate to rib discoloration did not mean that none was found. As 
the certificate states, the total defects found were within the 
tolerance allowed for the U.S. No. 1 grade. This tolerance is 
10 percent. Furthermore, the records of the Department contain 
the federal shipping point inspectors’ work notes which are 
officially noticed. They show that this carload of lettuce had 
approximately 4 percent rib discoloration. 

The assignments of error already discussed and other matters 
set forth in the petition have been carefully considered, and it 
is our opinion that the order of October 29, 1959, is supported 
by the facts and the law applicable thereto. Complainant’s peti- 
tion for reconsideration, therefore, is dismissed. Since the ques- 
tions raised by the petition were sufficiently considered in the 
prior order, it was not deemed necessary or desirable to serve 
a copy of the petition upon respondent for its views. 

The stay order of November 13, 1959, is hereby vacated and 
the reparation awarded in the order of October 29, 1959, shall 
be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 6366) 


DAVISON GRAPE Co. v. MATHEW MERCURIO. PACA Docket No. 
7335. Decided February 2, 1960. 


Petition for Reconsideration—Dismissal 


The order of December 7, 1959, is supported by the evidence and the law 
applicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). On December 7, 1959, an order was issued awarding re- 
paration to complainant against respondent in the amount of 
$671.39, with interest. A copy of this order was served upon 
respondent on December 8, 1959. Counsel for respondent, in a 
letter dated December 18, 1959, requested—in effect—an exten- 
sion of time within which to file a petition for reconsideration. 
The request was granted and a stay order was issued on Decem- 
ber 22, 1959, staying the order of December 7, 1959, and giving 
respondent additional time, until January 18, 1960 in which to 
file a petition for reconsideration. Respondent thereafter filed 
a petition for reconsideration on January 19, 1960, which was 
later than the time allowed under the stay order of December 
22, 1959, but which is nevertheless considered as if it had been 
timely filed. 


We have reconsidered the order of December 7, 1959, and 
find that all of the matters set forth in respondent’s petition 
were thoroughly analyzed and considered at the time of issuance 
of such order. In our opinion, that order is supported by the 
evidence and by the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon 
complainant. 

The stay order of December 22, 1959, is hereby vacated and 
the reparation awarded in the order of December 7, 1959, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6367) 


SPADA DISTRIBUTING Co., INC. v. MICHAEL-SWANSON-BRADY PRO- 
DUCE COMPANY. PACA Docket No. 7576. Decided February 
2, 1960. 


Rejection Without Reasonable Cause—Damages 


Since the deterioration at destination was not abnormal, there was no breach 
by complainant of the suitable shipping condition warranty and respond- 
ent’s rejection was without reasonable cause. 
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Complainant pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on February 27, 1959, 
complainant seeks an award of reparation in the amount of 
$554.26, alleged to be the damages suffered by complainant as 
the result of respondent’s rejection, without reasonable cause, 
of a carload of potatoes, NRC 20086, sold by complainant to 
respondent on July 25, 1958. 

A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served 
upon respondent on March 20, 1959. A copy of the report of 
investigation was served upon complainant on March 23, 1959. 


Respondent filed an answer to the formal complaint on April 
8, 1959, admitting that the potatoes in NRC 20086 were tendered 
to respondent at Kansas City, Missouri, by complainant, but 
alleging that the potatoes at the time of tender were not sound 
and were not in accordance with the warranties and representa- 
tions made by complainant at the time of sale. 

The parties hereto waived their rights to an oral hearing and 
the issues were submitted in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure complainant filed an 
opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. 


FINDINGS OF FACT 

1. Complainant, Spada Distributing Co., Inc., is a corpora- 
tion whose address is 1137 S. E. Union Avenue, Portland 14, 
Oregon. 

2. Respondent, Michael-Swanson-Brady Produce Company, 
is a corporation whose address is 110 East 5th Street, Kansas 
City 6, Missouri. At the time of the transaction involved herein, 
respondent was licensed under the act. 

38. On July 25, 1958, in the course of interstate commerce, 
complainant sold to respondent 400 100-pound sacks of White 
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Rose potatoes, U.S. No. 1 grade, size A, at $2 per sack, or a 
total contract price of $800, f.o.b. shipping point, in the State 
of Washington. Pursuant to the terms of this contract, com- 
plainant, on July 25, 1958, shipped from Pasco, Washington, 
to respondent at Kansas City, Missouri, potatoes meeting con- 
tract requirements, in car NRC 20086. The potatoes making up 
the shipment had been federally inspected on the date of sale 
and had been certified to be U.S. No. 1 grade size A. 


4, The shipment arrived at Kansas City, Missouri, on July 
30, 1958. At 3:05 P.M. on that date a federal inspection was 
made of the potatoes in NRC 20086, with the following results, 
in part, being noted on the certificate: 


“Quality: Many no skinning, some slightly skinned, 
clean and fairly well to well shaped. Grade defects aver- 
age 3% consisting of cuts and misshapen stock. 


Condition: In 40% of samples no soft rot, in 50% from 
1 to 2%, in 10% from 3 to 5% average 1% Slimy Soft 
Rot generally in early stages. In most samples from 1 
to 12% (12% sample shows 2% grade defects reported 
above) in some none, average 3% damaged by slightly 
sunken, discolored, sticky areas. Sound stock is firm. 


Grade: Now fails to grade U.S. No. 1, 2 inch or 4 ounce 
minimum, Size A, account excessive persentage soft 
rot and sunken, discolored, sticky areas in few samples. 


Remarks: Inspection and certificate restricted to pro- 
duct in upper 4 layers. ***” 


Respondent learned the results of this inspection at 4:40 P.M. 
on July 31, 1958, as the result of a telephone conversation with 
the federal inspector who made the inspection. 


5. On July 31, 1958, at 5:08, P.M., respondent sent a night 
letter to complainant, rejecting the load. An exchange of wires 
between the parties followed, until, on August 3, 1958, com- 
plainant informed respondent that the load was being diverted 
to another market and that respondent would be held liable 
for any loss incurred on resale. 


6. Car NRC 20086 was diverted by complainant from Kansas 
City, Missouri, at 10:10 A.M. on August 3, 1958, to Fry Dis- 
tributing Co., 1425 South Racine Avenue, Chicago, Illinois, ar- 
riving in Chicago on August 5, 1958, where the potatoes were 
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resold on the same day for $2.40 per sack, delivered Chicago, 
Illinois. 


7. The formal complaint was filed on February 27, 1959, 
which was within 9 months after the alleged cause of action 


herein arose. 


CONCLUSIONS 


The first issue presented for our consideration herein per- 
tains to respondent’s allegation that complainant expressly war- 
ranted that the shipment of potatoes involved in this proceeding 
would arrive at contract destination, Kansas City, Missouri, in 
“sound condition and without decay.” In support of this allega- 
tion respondent offers in evidence the sworn statement of its 
president, Chester C. Michael, who stated that Byard B. “Jeep” 
Slocumb, sales manager of complainant, called him at his office 
on July 25, 1958; that the sale of car NRC 20086 was discussed 
by these two individuals at that time; that in the course of the 
conversation respondent agreed, in substance, to buy this car- 
load of potatoes if complainant would warrant “sound condition 
and no decay” on arrival at Kansas City; and that complainant, 
through Slocumb, agreed. Michael further stated that at the 
time the conversation took place, another employee of respond- 
ent, R. W. Houn, employed by respondent as a buyer and in- 
spector of potatoes, was on an extension telephone and heard 
all that was said on July 25, 1958, by both Slocumb and Michael. 
The affidavit of Houn is offered in evidence by respondent and 
generally corroborates the statement of Michael. 

Complainant, as a rebuttal to the evidence of respondent, 
offers in evidence the statement of its sales manager, Slocumb. 
Slocumb, in substance, denies that he made any express war- 
ranty applicable to this shipment at destination, contending that 
the sale was f.o.b., with inspection to be at shipping point. 
Slocumb, further in his statement, commented on the affidavit 
of Houn thusly: 

“* * * it is the testimony of Mr. Houn that complain- 
ant would deliver potatoes ‘free from decay’ on arrival, 
which in effect calls for a grade or quality superior to 
a U.S. No. 1 and which from the evidence submitted 
by the parties is simply untrue.” 


Complainant further offered in evidence a letter addressed 
to Slocumb from Michael, dated July 22, 1958, or three days 
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before the purchase of the carload of potatoes involved herein, 
from which the following excerpts are taken: 


“Apparently it will not be long before we will be in- 
terested in some Long Whites out of your territory. 


* * * (We have) a badly messed up market as far as 
prices are concerned. 

* * * 

“The boys in Idaho and Oregon (are offering) around 
$2.10 to $2.15 on stock that would run slightly to mod- 
erately skinned. We offered $2 on anything they could 
load us on which the certificates would read slightly 
skinned and which would carry around a 15-16 ounce 
top. 

* * * 

“We figure that as soon as your Whites inspect as only 
slightly skinned, and if they carry pretty good size, we 
would be ready to get started.” 


The burden of proof here rests upon respondent as the party 
alleging the making of the express warranty by complainant, to 
prove such affirmative allegation by a preponderance of the evi- 
dence. Respondent’s evidence, which is contrary to the evidence 
of complainant, consists of the statements of its president and of 
one of its buyer-inspectors, that the warranty was orally made 
by telephone on July 25. Respondent cites, as the reason for 
requiring this warranty as a condition of the sale, that “re- 
spondent was not interested because of not having seen any 
Washington potatoes this season, and respondent was afraid of 
them because of the trouble in past seasons” (deposition of 
Houn). 

This reason does not seem consistent with the letter written to 
complainant by Michael on July 22, for in that letter respondent 
seemed to be very much interested in Washington potatoes and 
expressed no fear as to their possible condition on arrival. In 
fact, the contents of the letter quoted reveals that respondent 
was interested in a potato certified as being no more than 
slightly skinned and carrying a maximum weight of 15-16 
ounces. 


Reviewing the evidence as a whole, it is concluded that re- 
spondent has failed to establish, by a preponderance of the evi- 
dence, that complainant expressly warranted the shipment in- 
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volved herein to arrive at contract destination, Kansas City, 
Missouri, in sound condition and without decay. 

While respondent has failed to establish an express warranty 
as to this shipment, the f.o.b. sale by description carried with it 
an implied warranty that the potatoes would be in suitable 
shipping condition at the time of billing. See 7 CFR 46.24(j) ; 
Samuel P. Mandell Co. v. Sam Cantanzaro, 17 A.D. 21. The 
date of billing on this shipment was July 25, 1958, and on that 
date the potatoes graded U.S. No. 1, size A, with no soft rot. 
Five days later, according to an inspection made at destination, 
Kansas City, Missouri, on July 30 and 31, 1958, the potatoes 
averaged 1% Slimy Soft Rot (generally in early stages) plus 
3% slightly sunken, discolored, sticky areas. We therefore have 
the issue presented: do the results of the inspection at Kansas 
City indicate that this shipment of potatoes was not in suitable 
shipping condition, at the time of billing, so as to violate the 
implied warranty? 

Under the standards for potatoes, U.S. No. 1 grade, set forth 
in section 51.1541 of the regulations, it is provided, among 
other things, that a total of 6% of the potatoes in any lot may 
fail to meet the requirements of this grade, with no more than 
1% of any given lot to be affected by soft rot or wet breakdown 
(7 CFR 51.1541). In the shipment involved herein, the inspec- 
tion indicates that the total defects found in the load exceeded 
the permissible tolerance by 1%, with the total including an 
average of 1% Slimy Soft Rot. Since this load exceeded the total 
tolerance allowed by only 1%, and since this was an f.o.b. sale 
as opposed to a delivered sale, we conclude that the deteriora- 
tion discovered at destination was not abnormal and that there 
was no breach by complainant of the implied warranty of 
suitable shipping condition. Respondent’s rejection was, there- 
fore, without reasonable cause and in violation of section 2 of 
the act. 

The measure of damages where a shipment is rejected with- 
out reasonable cause is the difference between the contract price 
and the amount realized from a prompt and proper resale of 
the goods. Since it appears that the potatoes were resold on 
August 5, 1958, which was the date of arrival of the shipment 
in Chicago, it is evident that the resale was promptly made. 
Furthermore, the price of $2.40 per 100-pound sack obtained on 
resale appears to be in line with the prices quoted in the Chicago 
Federal Market News Service report for August 5, 1958. It is 
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therefore concluded that the resale of the potatoes in car NRC 
20086 was promptly and properly made. This conclusion is not 
altered by the fact that the resale was accomplished in Chicago, 
rather than Kansas City. Where the buyer rejects without 
reasonable cause the seller may exercise his discretion in choos- 
ing a market in which the goods may be sold to best advantage. 
Simplot Washington Produce Co. v. Black Produce Company, 17 
A.D. 692. We conclude that complainant sustained damages in 
the amount of $554.26 as a result of respondent’s rejection with- 
out reasonable cause, which amount represents the difference 
between the contract price and the amount realized on resale. 
Reparation in that amount, with interest, should be awarded to 
complainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $554.26, with in- 
terest thereon at 5 percent per annum, from August 1, 1958, 
until paid. 

The facts and circumstances hereof shall be published. 

Copies of this order shall be served upon the parties. 


(No. 6368) 


L. T. MALONE COMPANY v. CHAS. P. TATT FRUIT Co. PACA 
Docket No. 7548. Decided February 8, 1960. 


Real Party in Interest—Failure to Prove— 
Dismissal 


It is established by the evidence that respondent agreed to handle the 
produce for Bill Harsin’s account. As there is no evidence showing an 
assignment of Harsin’s rights to complainant or that complainant was 
the undisclosed principal of Harsin, there is nothing upon which to base 
a conclusion that respondent is indebted to complainant. The complaint 
is dismissed. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Cleveland & Good- 
friend, of Jacksonville, Florida, for respondent. Mr. William W. 
Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on February 24, 1959, com- 
plainant seeks to recover from respondent the sum of $2,205.30, 
the alleged purchase price of a truckload of lettuce sold to re- 
spondent on or about November 20, 1958. 

On March 12, 1959, a copy of the Department’s report of in- 
vestigation and a copy of the formal complaint were served upon 
respondent. A copy of the report of investigation was served 
upon complainant’s representative on March 14, 1959. Respond- 
ent filed an answer on March 19, 1959, in which he denies that 
he purchased the truckload of lettuce from complainant. Re- 
spondent contends that he purchased the lettuce from one Bill 
Harsin of Phoenix, Arizona, through Harsin’s broker, Joe Tobi 
Brokerage Company. Respondent further contends that the 
lettuce was not of the grade called for by the contract and that, 
upon rejection of the lettuce by the respondent, a new agreement 
was entered into by the parties whereby the respondent would 
handle the lettuce to the best advantage for Harsin’s account. 

An oral hearing was held at Jacksonville, Florida, on Sep- 
tember 3, 1959. Complainant was neither present or represented 
at the hearing. Respondent was present and was represented by 
counsel. Respondent and one other witness testified for respond- 
ent. Complainant and respondent filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Lafayette T. Malone, doing 
business as L. T. Malone Company, whose address is P. O. Box 
568, Phoenix, Arizona. 


2. Respondent is an individual, Ernest H. Pitman, doing busi- 
ness as Chas. P. Tatt Fruit Co., whose address is 1490 W. 
Beaver Street, Jacksonville, Florida. At the time of the trans- 
action involved in this proceeding, respondent was licensed under 


the Act. 


3. On or about November 20, 1958, in the course of inter- 
state commerce, a contract was entered into by W. R. (Bill) 
Harsin and the respondent to the effect that respondent agreed 
to purchase a truckload of lettuce containing 662 two-dozen size 
cartons and 50 one and one-half dozen size cartons of U.S. No. 1 
Arizona Iceberg Lettuce from Harsin, at a price of $3 per 
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carton for the two-dozen size and $2.50 for the one and one-half 
dozen size, f.o.b. shipping point, plus charges for pre-cooling, 
cartage and ice in transit. The contract was negotiated by the 
Joe Tobi Brokerage Company, Jacksonville, Florida, which acted 
as agent for both Harsin and respondent, 


4. The truckload of lettuce was shipped from Phoenix, 
Arizona, on November 20, 1958, and arrived at respondent’s 
place of business in Jacksonville, Florida, on the morning of 
November 24, 1958. Respondent gave notice to the Joe Tobi 
Brokerage Company in a telephone conversation within six 
hours after the lettuce arrived that the lettuce was not of the 
quality called for by the contract, and that respondent was re- 
jecting it. 

5. Upon being advised of respondent’s rejection of the let- 
tuce, Joe Tobi telephoned W. R. (Bill) Harsin and told him 
of respondent’s rejection. Harsin instructed Joe Tobi to arrange 
for respondent to handle the lettuce for Harsin’s account to the 
best advantage, which Tobi did. 


6. Respondent sold the lettuce for $2,441.20, and prepared 
an account sales on December 6, 1958, showing expenses in- 
curred in selling said lettuce, which included freight, Govern- 
ment inspection, cold storage, and commission and delivery 
charges, amounting to $1,415.02, leaving net proceeds of $1,- 
026.18. 


7. Subsequent to the arrival of the lettuce at respondent’s 
place of business, complainant mailed an invoice dated November 
21, 1958, to respondent in the amount of $2,205.30 for the 
truckload of lettuce. 


8. Respondent remitted to complainant a check in the amount 
of $1,026.18 on December 6, 1958. Said check was not accepted 
by complainant and was returned to respondent on December 
12, 1958. 


9. A formal complaint was filed on February 24, 1959, which 
was within 9 months after accrual of the alleged cause of action. 
CONCLUSIONS 


There is set out in complainant’s brief the contention that 
the presiding officer erroneously excluded from evidence two de- 
positions offered into evidence on behalf of complainant. Re- 
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spondent’s attorney objected to the depositions being admitted 
on the grounds that the deponents failed and refused to answer 
certain material and relevant cross-interrogatories submitted to 
the officer appointed to take the depositions. It appears that 
there were no answers to any of the cross-interrogatories sub- 
mitted by respondent to be propounded to deponent W. R. 
Harsin, and there were no answers to the first ten cross-inter- 
rogatories submitted by respondent to be propounded to deponent 
Alfred P. Carpenter. The depositions offered in evidence do not 
show that these unanswered questions were propounded, in 
accordance with section 47.16(d) of the rules of practice, to the 
deponents by the appointed officer. Respondent’s objection to 
the depositions being admitted into evidence was sustained by 
the presiding officer on the ground that the depositions could 
be considered as no more than affidavits and, as such, were not 
admissible in evidence over respondent’s objections. Section 
47.15(f) (4) of the rules of practice provides, in effect, that 
affidavits are not admissible in evidence except by agreement of 
the parties. The admission of these depositions into evidence 
would clearly have been prejudicial to the respondent’s right to 
cross-examine the deponents. The unanswered questions appear 
to be proper, material and relevant, It is concluded that the 
depositions were properly excluded from evidence. 

There are two different versions of the transaction involved 
in this proceeding. Complainant contends that W. R. (Bill) 
Harsin acted as agent for respondent in negotiating a contract 
with complainant whereby Harsin, on behalf of his principal, 
the respondent, agreed to purchase on or about the 20th day of 
November 1958 the truckload of lettuce which is the subject 
matter of this proceeding, after Harsin inspected the lettuce on 
or about November 20, 1958. Respondent contends that Harsin 
was not respondent’s agent and maintains that respondent en- 
tered into a contract to purchase the lettuce from Harsin, 
through Harsin’s agent, Joe Tobi Brokerage Company of Jack- 
sonville, Florida; and that, upon arrival of the lettuce at desti- 
nation, it was rejected by respondent and the Joe Tobi Brokerage 
Company was immediately notified of the rejection. Respondent 
also contends that Joe Tobi immediately telephoned Harsin, who 
instructed Tobi to arrange for respondent to handle the lettuce 
for Harsin’s account to the best advantage, and that respondent 
agreed to do so. 

It appears from the testimony of Joe Tobi that he acted as 
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agent for both W. R. (Bill) Harsin and the respondent, and 
that Harsin represented himself to Tobi as the shipper of the 
lettuce, and did not indicate in any way that he was acting on 
behalf of anyone other than himself. The testimony of Tobi 
and the respondent indicates that Harsin was not authorized 
by respondent or by Tobi to purchase the truckload of lettuce 
from complainant as the agent of respondent. It is clearly es- 
tablished by the evidence that no brokerage was to be paid 
Harsin by respondent. According to Tobi’s testimony, Harsin 
agreed to pay him a commission on all the lettuce he could sell 
for Harsin. Respondent testified that several days after the 
truckload of lettuce arrived at his place of business, an invoice 
was received from complainant. The fact that thereafter re- 
spondent remitted a check to complainant in payment for the 
lettuce, the amount of which was based upon the new agreement 
between respondent and Harsin, does not of itself establish an 
agency relationship between respondent and Harsin. This re- 
mittance by respondent is not inconsistant with his contention 
that he bought the lettuce from Harsin, since respondent says 
that when he received complainant’s invoice, he assumed Harsin 
was associated with complainant. It is concluded that this re- 
mittance, without additional evidence, is not sufficient to estab- 
lish the alleged agency relationship between Harsin and respond- 
ent as contended by complainant. It is also concluded that com- 
plainant has failed to establish that Harsin had any authority, 
actual or apparent, to purchase the truckload of lettuce from 
complainant on behalf of respondent. Consequently, any sale 
by complainant to Harsin as respondent’s purported agent does 
not bind respondent. 

The evidence clearly indicates that respondent entered into a 
contract to purchase the truckload of lettuce from Harsin and 
had no knowledge of complainant as the shipper, and that, sub- 
sequent to arrival of the lettuce at respondent’s place of business, 
a new agreement was entered into by Harsin and respondent 
to the effect that respondent would handle the lettuce for Har- 
sin’s account to the best advantage is established by the uncon- 
tradicted testimony of Joe Tobi and the respondent. In accord- 
ance with the new agreement, respondent sold lettuce for Har- 
sin’s account and, deducting the expenses of sale, there were 
net proceeds of $1,026.18 due Harsin under the new agreement. 
Since there is no evidence in the record tending to establish 
either an assignment to complainant of Harsin’s rights under the 
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new agreement, or that complainant was the undisclosed princi- 
pal of Harsin, there is nothing upon which to base a conclusion 
that respondent is indebted to complainant for the lettuce. It 
follows that the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6369) 


BEVERLY PRODUCE Co. v. J. L. BRANCH. PACA Docket No. 7586. 
Decided February 11, 1960. 


Failure to Pay—Defense Inadequate 


Respondent’s contention that complainant guaranteed that the shipment would 
arrive by a specified time is not supported by the evidence of record. 
Respondent is ordered to pay to complainant the amount due. 


Mr. E. P. McCollum, of Thomasville, Georgia, for complainant. Mr. Gordon 
G. Oldham, Jr., of Leesburg, Florida, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on January 22, 1959, com- 
plainant seeks an award of reparation in the amount of $225.45, 
being the purchase price of a truckload of watermelons sold and 
delivered to respondent in July 1958. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent by 
regular mail posted on February 24, 1959, in accordance with the 
provisions of section 47.4 of the rules of practice, after attempted 
service by certified mail was unsuccessful. A copy of the report 
of investigation was served upon complainant on January 31, 
1959. Respondent filed an answer on April 15, 1959, denying 
liability due to late arrival of the watermelons. 

Since the amount claimed in this proceeding is under $500, 
the issues are determined in accordance with the shortened 
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method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Lewis T. Beverly, Sr., doing 
business as Beverly Produce Co., whose address is P. O. Box 5, 
Ochlocknee, Georgia. 


2. Respondent is an individual, J. L. Branch, whose address 
is P. O. Box 624, Leesburg, Florida. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On or about July 7, 1958, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 2 
truckloads of watermelons, for shipment on July 7 or July 8, 
1958, at an agreed price of 75 cents per hundredweight, f.o.b. 
Thomasville, Georgia. 


4. On July 7, 1958, complainant shipped the first truckload 
of watermelons in accordance with respondent’s instructions, 
and this shipment is not involved in this proceeding. On July 
8, 1958, complainant shipped from Thomasville, Georgia, to re- 
spondent’s customer, Sanzen Produce Co. at Cincinnati, Ohio, 
30,060 pounds of Charleston Grey watermelons, for a total price 
of $225.45. The watermelons were shipped in a truck procured 
by complainant through Sangster Truck Service, a local truck 
broker, which truck was owned and operated by Thompkins 
Motor Lines, Atlanta, Georgia. 


5. The truckload of watermelons arrived at Cincinnati, Ohio, 
on Friday, July 11, 1958, and was refused by respondent’s cus- 
tomer due to late arrival of the shipment. The watermelons were 
subsequently rejected to the carrier for freight charges. Re- 
spondent has not paid complainant the agreed purchase price 
for the watermelons. 


6. The formal complaint was filed on January 22, 1959, 
which was within 9 months after accrual of the cause of action. 
CONCLUSIONS 


This case appears to turn on the question of whether com- 
plainant guaranteed arrival of the watermelons for the market 
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of Thursday morning July 10. Respondent states that when 
ordering the 2 truckloads of watermelons, he specified that he 
wanted delivery not later than Thursday, July 10; that the 
first truckload of melons was shipped on July 7 and arrived on 
schedule; that on Tuesday, July 8, complainant informed re- 
spondent that he was unable to ship the second load of melons 
on Monday, July 7, but that the second truckload was shipped 
on July 8. Respondent states further that complainant guaran- 
teed that the second shipment would arrive in Cincinnati for 
the Thursday morning market, July 10, but the shipment did 
not arrive until about 8:30 A.M., on Friday, July 11. Respond- 
ent further contends that complainant shipped the watermelons 
in a truck which complainant well knew was not fit and proper 
for the transportation of perishable watermelons at that time 
of the year, being a closed truck without any means of ventila- 
tion “for keeping said produce in a good and proper condition 
for sale in Cincinnati.” 


Complainant emphatically denies that he guaranteed arrival 
of the truckload of watermelons in Cincinnati at any specific 
time. He states that respondent is aware of the type of business 
conducted by Beverly Produce Company, which is a general 
vegetable brokerage business, and that it was only in the capa- 
city of a broker that complainant purchased the 2 loads of 
watermelons for respondent’s account at respondent’s request. 
Complainant contends that when the watermelons were ordered 
by respondent, complainant told respondent that it was very 
difficult at that time to obtain trucks and that he would rather 
not be bothered with respondent’s order. However, at respond- 
ent’s insistence, complainant states that he finally agreed to 
purchase the watermelons for respondent if he could obtain 
trucks to transport them. No difficulty was encountered in 
making the first shipment on July 7, 1958. On July 8, com- 
plainant says he called respondent over long distance telephone 
and told him that he could obtain a second load to be shipped 
that day by truck which could be procured through Sangster 
Truck Service, a local truck broker. Complainant says the truck 
was one owned by Thompkins Motor Lines, Atlanta, Georgia, 
and that complainant explained to respondent in detail on the 
telephone that there was no ventilation on the truck, and that 
the mechanical cooling unit would have to be used. Complainant 
states that after this was explained to respondent, respondent 
approved the arrangements and ordered complainant to load 
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the truck. Complainant says that at no time did he make any 
guarantee to respondent as to the time of arrival or the condi- 
tion of the load upon delivery. Complainant says he told re- 
spondent that he informed the truck company that respondent 
wanted delivery for the Thursday morning market, July 10, and 
that the driver of the truck had said he would deliver the load 
in Cincinnati some time Wednesday night. 

Complainant also denies respondent’s claim that, upon being 
informed by respondent of the late arrival and the condition of 
the watermelons at destination complainant instructed respond- 
ent to have his customer reject the watermelons to the trans- 
portation company, and that complainant would handle settle- 
ment with the truck company because of the type of service 
given the load. Complainant states further that he did not in- 
struct respondent to forward to him the Federal inspection and 
all papers, including complainant’s bill, although complainant 
did receive these items in the mail from respondent several days 
later, but that complainant was completely unaware they were 
being mailed to him. 

Respondent’s plea of guaranteed arrival time and condition of 
the watermelons is an affirmative defense, and the burden of 
proof rests upon respondent to establish by a preponderance of 
the evidence the truth of these allegations. However, respondent 
has submitted no evidence other than his own statements in 
support of his contentions. In the absence of corroborating evi- 
dence and since complainant denies respondent’s claims, we con- 
clude that respondent has failed to sustain his burden of proof. 
Moreover, respondent has not denied complainant’s statement 
that respondent approved by long distance telephone prior to 
loading the watermelons the arrangements for shipment in the 
type of truck which was described to him by complainant. If 
there was a delay in arrival, or other abnormal transportation 
conditions, that appears to be a matter for settlement between 
respondent and the transportation company. Based upon the 
evidence, we find that respondent’s failure to pay complainant 
the agreed purchase price for the watermelons in question was 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $225.45, with interest, and 
the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent 


~ 





SALINAS VALLEY VEG. EXCHANGE v. FROST CO 103 
Cite as 19 A.D. 103 


shall pay to complainant, as reparation, the sum of $225.45, 
with interest thereon at the rate of 5 percent per annum from 
August 1, 1958, until paid. 


The facts and circumstances as set forth herein shall be 
published. 
Copies shall be served upon the parties. 





(No. 6370) 


SALINAS VALLEY VEGETABLE EXCHANGE v. H. B. FROST COMPANY 
AND CRISPO BrRos., INC. PACA Docket No. 7457. Decided 


February 11, 1960. 


Rejection With Reasonable Cause—Dismissal— 
Counterclaim—Damages 


It is concluded that the percentage of defects was abnormal and that the 
lettuce was not in suitable shipping condition when shipped. Therefore, 
respondent’s rejection was with reasonable cause and the complaint is 
dismissed. Complainant is ordered to pay to respondent H. B. Frost 
Company $165.54 for failing to deliver lettuce meeting contract specifi- 
cations. The complaint against respondent Crispo Bros., Inc., is dis- 
missed. 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent H. B. Frost Company. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed July 21, 1958, and the 
formal complaint was filed November 3, 1958. Complainant al- 
leges that on or about May 19, 1958, it sold a carload of lettuce 
to H. B. Frost Company; that the contract was negotiated by the 
brokerage firm of Crispo Bros., Inc.; that lettuce meeting the spe- 
cifications of the contract was shipped to H. B. Frost Company 
but it rejected the same without reasonable cause; and that com- 
plainant sustained damages of $499.42 by reason of such rejec- 
tion. Complainant seeks reparation of $499.42 from H. B. Frost 
Company, or, in the event the rejection is found to be justified, 
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then from Crispo Bros., Inc., for failure to perform all the 
specifications and duties of a broker. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon H. B. 
Frost Company on November 8, 1958, and upon Crispo Bros., 
Inc., on November 12, 1958. A copy of the report of investiga- 
tion was served upon complainant on November 10, 1958. 

Respondent H. B. Frost Company filed its answer on No- 
vember 20, 1958, denying the material allegations of the com- 
plaint. This respondent counterclaimed for $328, which is al- 
leged to be the loss sustained by reason of complainant’s failure 
to deliver lettuce which was in suitable shipping condition. Com- 
plainant filed a reply to the counterclaim on December 24, 1958, 
denying liability to respondent H. B. Frost Company. No answer 
was filed by the other respondent, Crispo Bros., Inc. 

On January 9, 1959, complainant filed an amendment to the 
complaint reducing the amount claimed to $443.49. It is alleged 
that $55.93 was collected by complainant from the railroad on 
a claim involving the carload of lettuce herein. Leave to amend 
the complaint was granted. 

Although neither the complaint nor the counterclaim was for 
damages in excess of $500, respondent H. B. Frost Company 
requested an oral hearing. The presiding officer denied this re- 
quest because there were no peculiar circumstances shown which 
ncessitated an oral hearing for a proper presentation of evidence. 
Pursuant to the shortened method of procedure provided by 
section 47.20 of the rules of practice (7 CFR 47.20), complain- 
ant filed an opening statement, respondent H. B. Frost Company 
filed an answering statement, and complainant filed a statement 
in reply. On April 13, 1959 respondent H. B. Frost Company 
filed a petition to reopen the proceeding for the submission of 
further evidence, which petition was granted. This respondent 
and complainant filed further evidence. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of T. M. Bunn 
and Takeo Y. Yuki, doing business as Salinas Valley Vegetable 
Exchange, whose address is Post Office Box 455, Glendale, 
Arizona. At the time of the transaction involved herein, com- 
plainant was licensed under the act. 


2. Respondent H. B. Frost Company is a corporation whose 
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address is 104 South Water Market, Chicago, Illinois. At the 
time of the transaction involved herein, this respondent was 
licensed under the act. 

8. Respondent Crispo Bros., Inc., is a corporation, whose 
address is 801 Padre Drive, Salinas, California. At the time 
of the transaction involved herein, this respondent was licensed 
or subject to license under the act. 

4. On or about May 19, 1958, in the course of interstate 
commerce, complainant sold to H. B. Frost Company 656 cartons 
of Ice Maid brand lettuce, 2 dozen size, at the agreed price of 
$2.75 per carton, plus vacuum cooling of 15 cents per carton, 
f.o.b. Aguila, Arizona, or a total price of $1,902.40. Complainant 
represented the lettuce to be generally good quality. Crispo Bros., 
Inc., was the agent of H. B. Frost Company in the transaction. 


5. On May 19, 1958, complainant shipped 656 cartons of Ice 
Maid brand lettuce in car SFRD 9176 from Aguila, Arizona, to 
H. B. Frost Company at Chicago, Illinois. The following day, 
complainant sent this respondent an invoice in the amount of 
$1,902.40, together with a sight draft in that amount. This 
draft was not paid by H. B. Frost Company. 

6. The carload of lettuce arrived at Chicago, Illinois, at 11:50 
p.m., May 23, 1958, and was federally inspected at 7:30 a.m., 
May 24, 1958. The certificate of this inspection reads, in part, 
as follows: 

“Condition of load: Through load, each end of car 
lengthwise, crosswise between doors, 5 and 6 layers, 
2 to 6 rows. 

“Condition of pack: Tight in layers. 

“Temperature of product: Doorway: Top 44°F.; Bottom 
40°F. 

“Size: Fairly uniform. 

“Quality: Clean, fairly well trimmed, wrapped leaves 
good green color, 75% or more hard or firm heads. 
Grade defects average 2%, chiefly broken midribs. 
“Condition: Average less than 1% decay. Remainder 
generally damaged, including approximately 80% seri- 
ously damaged, by Tipburn. 
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“Grade: Now fails to grade U.S. 1 only account of Tip- 
burn. 

“Remarks: Inspection and certificate restricted to pro- 
duct in 3 upper layers of load.” 


7. Respondent H. B. Frost Company sent complainant the 
following telegram on May 24, 1958: 


“CONFIRMING PHONE CONVERSATION THIS 
MORNING WITH YOUR MR JOHN BUNN RD 9176 
ARRIVED THIS MORNING SECURED FEDERAL 
INSPECTION READS AS FOLLOWS LESS THAN 
ONE PERCENT DECAY TWO PERCENT GRADE 
DEFECTS AND ENTIRE CAR GENERALLY DAM- 
AGED BY TIPBURN INCLUDING FIFTY-FIVE 
PERCENT SERIOUS TIPBURN DAMAGE SORRY 
WE CANNOT USE CAR AND TURNING BACK TO 
YOU, IRVING WILKOFF CO A CHICAGO JOBBER 
IS IN POSITON TO HANDLE CAR FOR YOUR AC- 
COUNT MONDAY MORNING PLEASE ADVISE IF 
WANT US TO HAVE HIM HANDLE THIS CAR 
THANKS.” 


Complainant replied by telegram the same day as follows: 


“ANSWERING CONFIRMING PHONE CONVERSA- 
TION WE DIVERTING ELSEWHERE SFRD 9176 
LETTUCE NOW TRACK CHICAGO SOLD YOU 
THRU CRISPO MAY 18TH AND HANDLING FOR 
YOUR ACCOUNT.” 


8. Following the rejection, complainant diverted the carload 
of lettuce on May 24, 1958, to Vita-Wellbrock-Kearney, Inc., 
New York City, New York, to resell. The car arrived at New 
York City on May 28, 1958. Vita-Wellbrock-Kearney, Inc., re- 
sold the lettuce for gross proceeds of $2,660.25. On May 29, 
1958, it sent complainant an account sales showing expenses of 
$1,257.27, including a commission of $266.03, with a check for 
the net proceeds of $1,402.98. Complainant filed a claim against 
the carrier on the carload of lettuce and received the net sum 
of $55.93. 


9. The formal complaint was filed November 3, 1958, which 
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was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


The evidence establishes that on May 19, 1958, H. B. Frost 
Company authorized Crispo Bros., Inc., to purchase a carload 
of lettuce and that on the same date, Victor E. Crispo, an officer 
of Crispo Bros., Inc., spoke over the telephone with John T. 
Bunn, Jr., general and sales manager of complainant, and pur- 
chased a carload of lettuce for H. B. Frost Company. The prin- 
cipal dispute presented here concerns the terms of sale. Com- 
plainant contends, and H. B. Frost Company denies, that Crispo 
inspected the lettuce involved herein at Aguila, Arizona, and 
purchased it solely on the basis of his inspection and, therefore, 
there was no warranty of suitable shipping condition. 

Complainant submitted in support of its contention the affi- 
davit of John T. Bunn, Jr., who stated that the contract on May 
19, 1958, was “f.o.b. on Mr. Crispo’s inspection and acceptance 
at origin”. He further said that “in phone conversation on above 
date and day before that I knew from his statements that Vic 
Crispo had been in Aguila and inspected the lettuce in question.” 
Victor E. Crispo stated by affidavit that he did not inspect the 
lettuce on May 19, because he was in Phoenix, Arizona, 85 miles 
from Aguila when the lettuce car SFRD 9176 was packed, 
loaded and shipped. Crispo states further that the lettuce was 
quoted by Bunn over the telephone as being of generally good 
quality with a minimum of defects, green, large and heavy; that 
the lettuce was purchased on usual customary and regular terms 
f.o.b. shipping point; and that there was no mention in the tele- 
phone conversation of May 19 as to the lettuce being purchased 
on an inspection and acceptance basis. 

Further, in support of its position, complainant submitted 
as an exhibit to the formal complaint the sight draft mailed to 
H. B. Frost Company on May 20, 1958. This draft contains the 
following notation: 

“Inspected and Accepted For H. B. Frost Co. by Vie Crispo.” 

The words “Vic Crispo” are in ink and the other words are 
typed. George Dougherty, the office manager of complainant, 
stated that on or about May 20, 1958, Miss Elizabeth Shaw, 
whom he knew to be an employee of Crispo Bros., Inc., ap- 
peared at his office in Glendale, Arizona, and signed “Vic 
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Crispo” on the notation which had been typed by his office. 
However, Elizabeth Shaw stated under oath that she left 
Phoenix, Arizona, for Willcox, Arizona, on May 18, 1958, and 
did not return to Phoenix or Glendale for over a month. 


Complainant has presented no convincing evidence that Victor 
E. Crispo or any one else connected with Crispo Bros., Inc., in- 
spected the 656 cartons of lettuce involved herein at Aguila 
before or after being loaded in the car. The formal complaint 
does not contain an allegation to that effect. While complainant’s 
representative states that it is the practice of Crispo Bros., Inc., 
to inspect all lettuce at the cooling plants in the various Arizona 
shipping districts, this statement is not under oath and cannot 
be considered as evidence. Complainant had the burden of prov- 
ing that the transaction herein was a purchase after inspection. 
It is concluded that complainant has failed to sustain this 
burden. 


Complainant presented no evidence to rebut Crispo’s state- 
ment that Bunn made certain representations in the telephone 
conversation with respect to the quality of the lettuce. In the 
absence of any denial, it is concluded that Bunn warranted the 
lettuce to be generally good quality. 


The evidence indicates that the transportation service and 
conditions with respect to car SFRD 9176 were normal between 
Aguila, Arizona, and Chicago, Illinois. Complainant does not 
contend otherwise. The certificate of the federal inspection 
made at Chicago on May 24, 1958, shows the condition of the 
lettuce to be as follows: “Average less than 1% decay. Re- 
mainder generally damaged, including approximately 80% seri- 
ously damaged, by Tipburn.” In the parlance of the inspection 
service, the word “generally” means 90 percent or more. Com- 
plainant contends that this certificate is in error or at least ex- 
aggerates the percentage of Tipburn because the inspection in 
New York City on May 27, 1958, disclosed an average of only 
25 percent tipburn extending into the heads. It is noted however, 
that the report of this private inspection also shows 7 percent 
decay and an average of 20 percent of the lettuce had head 
leaves with rust discolored areas. Apparently, there was a differ- 
ence in opinion between the federal and private inspectors with 
respect to the proper classification of some defects—whether 
Tipburn or rust discolored areas—as well as to the total per- 
centage of defects. Between the two inspections, greater weight 
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is accorded the federal inspection. It is concluded that the per- 
centage of defects was abnormal and that the lettuce was not in 
suitable shipping condition when shipped. It follows that the 
rejection of H. B. Frost Company was with reasonable cause 
and that the complaint as to this respondent should be dismissed. 


Respondent H. B. Frost Company claims that by reason of 
complainant’s failure to deliver lettuce meeting the contract 
specifications, it sustained damages of $329.54, the difference 
between $2,952, the market value at Chicago of lettuce meeting 
the contract specifications as reflected by the Federal Market 
News Service reports ($4.50 per carton), and the delivered cost 
of the lettuce under the contract $2,622.46 (the contract price 
of $1,902.40, plus freight charges of $720.06). The car arrived 
at Chicago near midnight on Friday, May 23, 1958. The Federal 
Market News Service Report for Monday, May 26, 1958, the 
first report issued after arrival of the car, quotes a price range 
of $4.25 to $5 for Aguila lettuce of good merchantable quality 
and condition in job lots. Using the smaller figure as repre- 
senting carlot value, this respondent’s loss is $165.54, the differ- 
ence between $2,788 and $2,622.46. The failure of complainant 
to deliver lettuce meeting contract specifications was in violation 
of section 2 of the act and reparation should be awarded to 
respondent H. B. Frost Company in the amount of $165.54, with 
interest. 


The remaining question concerns complainant’s complaint 
against the alternative respondent, Crispo Bros., Inc., for failure 
to perform all the specifications and duties of a broker. Although 
this respondent’s failure to file an answer to the formal com- 
plaint constituted an admission of the facts alleged therein, 
complainant did not allege in what respect Crispo Bros., Inc. 
failed to perform. Furthermore, no proof on this matter was 
submitted. Accordingly, the complaint as to this respondent 
should also be dismissed. 


ORDER 


The complaint as to both respondents is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent H. B. Frost Company, as reparation, $165.54, 
with interest thereon at the rate of 5 percent per annum from 
June 1, 1958, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 6371) 


JAMES BURNS & SONS v. DAKOTA CHIEF SALES Co. PACA Docket 
No. 7523. Decided February 15, 1960. 


Failure to Prove Breach of Contract— 
Reparation 


Since respondent failed to prove a breach of the contract on the part of 
complainant, respondent is ordered to pay to complainant the balance 
due. 

Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Golbus & 


Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed with the Department on 
December 1, 1958, complainant seeks an award of reparation in 
the amount of $561.93, which is alleged to be the balance of the 
total purchase price of two truckloads of potatoes sold to re- 
spondent on or about August 18, 1958. 


A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respond- 
ent on January 16, 1959. A copy of the report of investigation 
was served upon complainant on the same date. Respondent’s 
answer and counterclaim were filed on February 2, 1959. 


Respondent alleges that complainant represented the two 
truckloads of potatoes to be not color-waxed, whereas the pota- 
toes were found to be color-waxed upon arrival at Cincinnati, 
Ohio, and, for this reason, were not salable under the laws of 
the State of Ohio. Respondent alleges further, that complainant 
authorized respondent to take the potatoes to its plant in 
Franklin Park, Illinois, for reprocessing and resale for com- 
plainant’s account, and that the net proceeds of the resale were 
remitted to and accepted by complainant. It is also alleged that 
there was an accord and satisfaction reached between the parties. 
By way of counterclaim, respondent alleges that the value of the 
potatoes, if they had been in accordance with the warranties 
of sale, would have been $2.50 per sack, delivered Cincinnati, 
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and that by reason of complainant’s failure to furnish potatoes 
which complied with such warranties, respondent sustained dam- 
ages in the amount of $186.25. 


An oral hearing was held at Chicago, Illinois, on July 1, 
1959. Both parties were represented by counsel. James Burns 
testified for complainant. Ted Moskowit and Don Lester testified 
for respondent, Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, James Burns, doing busi- 
ness as James Burns & Sons, whose address is Almond, Wiscon- 
sin. At the time of the transaction involved in this proceeding, 
complainant was not licensed under the act. 


2. Respondent, Dakota Chief Sales Co., is a corporation 
whose address is Post Office Box 288, Franklin Park, Illinois. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about August 18, 1958, in the course of interstate 
commerce, complainant contracted to sell to respondent two 
truckloads of U.S. No. 1, washed, round, red Pontiac potatoes 
for $1.50 per hundredweight, f.o.b. Almond, Wisconsin, re- 
spondent to furnish trucks for transportation. 


4. At the time the parties entered into this contract, re- 
spondent’s buyer was informed that complainant’s Pontiac pota- 
toes had been bleached by the action of a chemical weed killer 
which had been spread on the growing crop, and, as a result, 
that complainant was color-waxing his potatoes. 


5. On or about August 19, 1958, complainant loaded 335 
100-pound sacks of U.S. No. 1, washed, round, red, color-waxed 
Pontiac potatoes on a truck furnished by respondent. On or 
about August 20, 1958, complainant loaded 410 100-pound sacks 
of U.S. No. 1 washed, round, red, color-waxed Pontiac potatoes 
on a second truck furnished by respondent. Complainant issued 
invoices to respondent on the two loads for the total amount of 
$1,117.50. 

6. On or about August 21, 1958, respondent notified com- 
plainant that the two truckloads of potatoes were at Cincinnati, 
Ohio, but that they could not be unloaded because the potatoes 
were color-waxed, contrary to Ohio law and contrary to re- 
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spondent’s understanding of the agreement of the parties, and 
also that one of the loads failed to grade U.S. No. 1 due to an 
average of 6 percent decay. Respondent advised complainant 
that the shipments would be handled for complainant’s account. 


7. On or about August 21, complainant notified respondent 
that unless the potatoes were returned to complainant, full pay- 
ment of the contract price would be expected on both loads. 


8. On or about August 22, 1958, respondent notified com- 
plainant that the potatoes would be taken to respondent’s plant 
in Franklin Park, Illinois, for reprocessing and resale, and that 
an accounting would be made to complainant after resale. 


9. On or about August 22, 1958, complainant notified re- 
spondent that after the remittance from the resale of the pota- 
toes was received, complainant would take action to collect the 
balance of the contract price from respondent. 


10. On or about September 29, 1958, respondent remitted to 
complainant a check for $491.62, together with account sales 
on the two shipments of potatoes. The statement attached to 
the check contained the printed notation “Endorsement of this 
check constitutes a receipt in full for items listed on statement,” 
and the items listed on the statement referred to the account 
sales on the two shipments. 


11. On or about October 1, 1958, complainant notified re- 
spondent that the check was being applied as payment on ac- 
count. 


12. On or about October 1, 1958, respondent issued to com- 
plainant a further check for $63.95, accompanied by a letter 
explaining that this was for brokerage erroneously deducted 
from the previous payment, and that otherwise the accountings 
on the two shipments were in order. Complainant notified re- 
spondent that this second check was also being applied on ac- 
count only. 


13. On or about October 6, 1958, respondent wrote a letter 
to complainant which reads in part: “Kindly state what you 
want beyond the account sales and our brokerage charge, which 
we have already forwarded you.” 


14. No further payments have been made by respondent to 
complainant in connection with this transaction. 
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15. The formal complaint was filed December 1, 1958, which 
was within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


Respondent contends that complainant breached the contract 
by furnishing color-waxed potatoes when it was the understand- 
ing of the parties that the potatoes were not to be colored. Re- 
spondent’s buyer admits that he knew complainant had been 
coloring his Pontiac potatoes because the crop had been bleached 
by a weed killing chemical which had been sprayed on the 
growing plants, but claims that complainant assured him all of 
the colored potatoes had been disposed of and the potatoes in the 
two shipments involved in this proceeding would not be color- 
waxed. Respondent contends, further, that complainant knew 
the potatoes were to be shipped to Cincinnati, Ohio, and implies 
that complainant must have known that the potatoes were not 
to be color-waxed because the law of Ohio prohibits the sale of 
artificially colored potatoes. As proof that complainant knew that 
the potatoes were to be shipped to Ohio, respondent points out 
that the word “Cincinnati” was inserted in the invoice which 
complainant issued on one of the loads. 


According to complainant’s testimony, when respondent’s 
buyer sought to purchase two truckloads of potatoes, complain- 
ant explained that his Pontiac potatoes had been bleached acci- 
dentally by the weed killing chemical and that he was adding 
color to them. Complainant testified, further, that the parties 
agreed that the potatoes were to be picked up at complainant’s 
packing shed at Almond, Wisconsin, and that no mention was 
made of the ultimate destination of the shipments. However, 
at the time one of the trucks was being loaded, the truck driver 
mentioned to complainant’s son that he was taking the load to 
Cincinnati, and complainant’s son marked the word “Cincinnati” 
in at the bottom of the invoice as a means of further identifying 
the load. Complainant also testified that he had never shipped 
potatoes to any Ohio buyer. Thus, it cannot be assumed that 
he knew that the sale of colored potatoes was forbidden by law 
in Ohio. 

The burden of proof is on respondent to establish its defense 
that there was a specific agreement between the parties that 
these two particular truckloads of potatoes were not to be color- 
waxed, or that the potatoes were to be suitable for sale under 
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the laws of Ohio. We conclude that respondent has not sustained 
this burden of proof. We further conclude that the potatoes 
delivered to respondent were in compliance with terms of the 
contract of sale. 


The question of whether there was a breach of the implied 
warranty of suitable shipping condition, though not specifically 
raised by respondent, should be considered. The implied war- 
ranty of suitable shipping condition cannot be invoked here be- 
cause respondent took possession of the potatoes at shipping 
point and no destination was specified in the contract of sale. 
Harte McCabe v. Higgins Potato Co., 17 A. D. 1022. 


As a second defense, respondent contends that complainant 
agreed to cancel the original contract and to permit respondent 
to repackage the potatoes at its Franklin Park, Illinois, plant 
and to resell them for complainant’s account. The evidence before 
us reveals that on August 21, 1958, when the shipments arrived 
at Cincinnati, respondent informed complainant by telephone and 
by telegram that the potatoes were waxed “contrary to our 
understanding” and that one of the loads showed 6 percent 
decay. Respondent concluded the telegram as follows: “SINCE 
YOU DECLINE ANY RESPONSIBILITY WE OBLIGATED 
TO HANDLE BOTH FOR YOUR ACCOUNT.” Complainant 
replied to this telegram immediately as follows: “RETEL TELE- 
GRAM TWO LOADS POTATOES 335 SACKS AND 410 SACKS 
IF NOT RETURNED TO ME IMMEDIATELY AS AGREED 
ABOUT TEN AM TODAY WILL EXPECT PAYMENT IN 
FULL ....AM NOT AUTHORIZING YOU TO HANDLE 
POTATOES FOR MY ACCOUNT.” Again on August 22, 1958, 
respondent telegraphed complainant as follows: “RE PHONE 
TODAY CONFIRMING YOUR AUTHORIZATION WE PRO- 
CESSING IN OUR PLANT INTO CONSUMER BAGS. WILL 
REMIT ACCOUNTING AND PROCEDURE,” to which com- 
plainant replied: “RETEL TELEGRAM REFERRING OUR 
TELEPHONE CONVERSATION THIS AM. BOTH AGREED 
PROCESSING THESE POTATOES IS SENSIBLE THING TO 
DO. HOWEVER, HAVE REPORTED CLAIM TO PACA. 
WHEN I RECEIVE YOUR REMITTANCE WILL PROCEED 
TO COLLECT BALANCE FROM YOU.” 

It appears from this exchange of telegrams that complainant 
did not agree to cancel the sale nor to permit respondent to sell 
the potatoes for his account. Complainant made it clear that 
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the only condition on which he would cancel the sale would be 
if respondent returned the potatoes to him. Otherwise, payment 
in full of the contract price was expected. It also is apparent 
that respondent did not consider the original contract to have 
been replaced by a new one whereunder respondent was to 
handle the shipments for complainant’s account. If there had 
been such a novation, respondent would have been entitled to 
brokerage for handling the shipments. The evidence shows that 
such a brokerage was deducted when the accountings were ren- 
dered to complainant on September 29, 1958, but that respond- 
ent immediately and without solicitation refunded the amount 
deducted for brokerage by its check dated October 1, 1958. This 
second check was accompanied by a letter which reads, in part: 
“Received your wire and rechecked our accountings and find 
that they are in order, except that thru an oversight we deducted 
our brokerages for which we are enclosing our check in the 
amount of $63.95.” It is concluded that there was no agreement 
between the parties whereunder the original contract was can- 
celled and replaced by a new one under which the potatoes were 
to be repacked and resold by respondent on a consignment basis 
for complainant’s account. 


Finally, respondent contends that there was an accord and 
satisfaction when complainant accepted and cashed the two 
checks for the net proceeds of the resale of the potatoes which 
were issued to him on September 29 and October 1, 1958. At- 
tached to each of the checks was a statement of account bearing 
the printed notation: “Endorsement of this check constitutes a 
receipt in full for items listed on statement.” The items listed 
on the statement attached to the September 29 check for $491.62 
were the amounts recovered in the resale of the two truckloads 
of potatoes in accordance with the account sales attached. The 
items listed on the statement attached to the October 1 check 
in the amount of $63.95 were for brokerage deducted from the 
accounts referred to in the September 29 check. 


The receipt and cashing of these checks do not constitute an 
accord and satisfaction of the original contract between com- 
plainant and respondent. By the terms of the printed notations 
on the statements attached to the checks, it was intended only 
that the endorsement of the checks constituted an acknowledge- 
ment of the receipt in full of the proceeds of the resale of the 
potatoes as indicated by the attached account sales. This is far 
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less than an agreement that the cashing of the checks would 
constitute a full and final satisfaction of all claims or obligations 
between the parties with respect to the two shipments in ques- 
tion. Moreover, it does not appear that respondent considered 
the checks to be full and final settlement of the account. It 
should be noted that the check of September 29 was followed 
by an additional check dated October 1. Thus, respondent appar- 
ently did not consider that the first check was full and final 
payment of the account. Moreover, after complainant notified 
respondent that the two checks were being applied as payments 
on account only, respondent replied by its letter of October 6, 
1958, defending its position in the transaction, and then asking 
complainant: “Kindly state what you want beyond the account 
sales and our brokerage charge, which we have already for- 
warded you, no earning for ourselves—nothing to compensate 
for our expenses other than a headache. Please advise. We want 
you to be among our happy shippers.” Thus, it is apparent that 
respondent still considered the account to be open to further 
negotiation, and not fully and finally settled by reason of com- 
plainant’s acceptance and cashing of the two checks. It is con- 
cluded that there was no accord and satisfaction in this case. 

The failure of respondent to make full payment promptly to 
complainant is in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of the total con- 
tract price of $1,117.50 for the two shipments of potatoes, less 
the amount of $555.57 paid on account, or the net amount of 
$561.93, plus interest. 

There being no breach of contract on complainant’s part, the 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $561.93, plus interest 
at 5 percent per annum from September 1, 1958, until paid. 

The counterclaim is dismissed. 


Copies of this order shall be served upon the parties and the 
facts shall be published. 
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R. H. Fox CoMPANY v. C-M Foop SALES COMPANY. PACA 
Docket No. 7580. Decided February 15, 1960. 






Brokerage—Failure to Pay 






It is concluded that complainant is entitled to brokerage even though the 
sale was cancelled by mutual agreement between the seller and the 
buyer. 







Complainant and respondent, pro se. Mr. William L. Anderson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed December 31, 1958. 
Complainant seeks to recover, as reparation, $864, which is 
alleged to be the brokerage due from respondent in connection 
with the sale of frozen strawberries in June 1958. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on March 16, 1959. A copy of the report of investiga- 
tion was served upon complainant on the following day. Re- 
spondent filed an answer to the formal complaint on April 10, 
1959, denying liability. 

An oral hearing was held in San Francisco, California, on 
September 15, 1959. Complainant was not present or repre- 
sented at the hearing. His deposition and the exhibits attached 
thereto were received in evidence, Arthur C. Cohn appeared and 
testified on behalf of respondent. 




















FINDINGS OF FACT 


1. Complainant is an individual, Robert H. Fox, doing busi- 
ness as R. H. Fox Company, whose address is Post Office Box 
4277, Philadelphia, Pennsylvania. 


2. Respondent is a partnership composed of Laurence T. 
Cohn and Arthur C. Cohn, doing business as C-M Food Sales 
Company, whose address is 417 Market Street, San Francisco, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 
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3. For several years prior to 1958, respondent had been the 
exclusive sales agent for N. G. Papac & Sons, Watsonville, Calif- 
ornia, and complainant had acted as respondent’s associate 
broker and representative in eastern Pennsylvania and southern 
New Jersey. 


4, On January 8, 1958, Arthur C. Cohn advised complain- 
ant, by letter, of respondent’s resignation as exclusive sales 
agent for N. G. Papac & Sons, and of its appointment as exclu- 
sive sales agent for Growers Frozen Foods, Salinas, California. 
The concluding sentence of the letter reads as follows: 


“With GROWERS FROZEN FOODS, we look forward 
to the pleasure of packing STRAWBERRIES for your 
Buyers in 1958 and in the years to follow.” 


5. On January 15, 1958, Laurence T. Cohn sent complainant 
a letter which contains the following sentence: 


“As in the past, we look forward to working with your 
company as our ASSOCIATE and REPRESENTA- 
TIVE in the geographical area that you cover. In the 
meantime, if you have not already written us, we would 
like to hear from you, in order that we can start formu- 
lating plans for some real substantial STRAWBERRY 
sales for your territory in 1958.” 


6. On or about March 11, 1958, complainant and Laurence 
T. Cohn called upon Theresa Friedman & Sons, Inc., Philadel- 
phia, Pennsylvania, and discussed the possibility of selling that 
company ten carloads of frozen strawberries. 


7. Thereafter by correspondence and personal contact, com- 
plainant negotiated with Theresa Friedman & Sons, Inc., rela- 
tive to the sale of frozen strawberries, and on May 12, 1958, 
he obtained an order for one carload at a price of 1634 cents 
per pound which was filled by respondent’s principal, Growers 
Frozen Foods. Complainant received a brokerage of 3 percent 
on this sale. 


8. On May 29, 1958, complainant wrote to Laurence T. Cohn, 
advising him that Theresa Friedman & Sons, Inc., was interested 
in obtaining a price on six cars of frozen strawberries to be 
delivered over a period of six months. Complainant received no 
reply to this communication. 


9. On June 10, 1958, Laurence T. Cohn consummated a sale 
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by telephone with Theresa Friedman & Sons, Inc., for seven 
cars of frozen strawberries at 16 cents per pound, and gave 
the purchaser an option to buy three additional cars at the same 
price. 


10. Also on June 10, 1958, respondent Laurence T. Cohn 
advised complainant by telephone of this sale and stated that, 
in view of the low selling price, complainant would only receive 
brokerage of 114 percent. Complainant agreed to this reduction 
in his usual brokerage of 3 percent. 


11. On June 17, 1958, complainant persuaded Theresa Fried- 
man & Sons, Inc., to exercise its option with respect to one addi- 
tional car, making a total of eight cars of frozen strawberries 
covered by this sale. 


12. During the week of September 8, 1958, after only two 
of the eight cars of frozen strawberries had been shipped, the 
sale was cancelled by mutual agreement between Theresa Fried- 
man & Sons, Inc., and Growers Frozen Foods, and respondent 
waived its brokerage. 


13. Respondent has failed and refused to pay complainant 
any brokerage on the six cars of frozen strawberries which were 


not shipped. 


14. The formal complaint was filed December 31, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute that in 1958 and several years prior 
thereto complainant was authorized by respondent to act as 
respondent’s associate or representative in the sale of frozen 
strawberries; that pursuant to such authority complainant 
negotiated numerous sales for respondent, including at least 
one in 1958, prior to the transaction for eight carloads involved 
in this proceeding; and that in all of these sales, respondent 
paid complainant a brokerage of 3 percent. It is also undisputed 
that with respect to the sale involved herein the seller and the 
buyer agreed to cancel six carloads without the knowledge or 
consent of complainant. 


Respondent contends that the sale of the eight carloads of 
strawberries, unlike the prior transactions, was actually con- 
summated by Laurence T. Cohn, without any participation by 
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complainant, and, therefore, complainant was not entitled to 
any brokerage. Although respondent admits that, at the time 
of the transactions, it agreed to pay complainant a brokerage 
of 114 percent on the eight carloads and that it actually paid 
complainant this brokerage on the two carloads shipped, it 
contends that the agreement to pay brokerage was intended 
only as a gratuity to promote good will and to insure complain- 
ant’s cooperation in future dealings. We do not agree with these 
contentions. Complainant devoted considerable time and effort 
in promoting the sale of frozen strawberries to Theresa Fried- 
man & Sons, Inc. Although he did not personally consummate the 
entire sale, he was successful in persuading that company to 
purchase one car under the option extended by respondent. There 
is little doubt that he could have concluded the entire transac- 
tion himself, if respondent had allowed him to quote a figure of 
16 cents per pound. There is no need to speculate as to this, 
however, since the only reasonable inference to be drawn from 
the facts is that complainant was to receive a fee regardless of 
how the sale was consummated. The parties worked together 
as a team toward a common goal. Complainant was on the scene 
so it was only natural for him to perform most of the spade 
work. Respondent may not deprive him of the fruits of his labor 
by closing the deal without his knowledge. Furthermore, re- 
spondent could not deprive complainant of his brokerage on the 
six carloads by subsequently agreeing with the seller to waive 
its brokerage. At no time did complainant agree to waive his 
brokerage. 


Respondent’s failure to pay complainant brokerage of 114 
percent on all of the cars covered by this sale is a violation of 
section 2 of the act. Reparation in the amount of $864, with in- 
terest, should therefore be awarded complainant againt re- 
spondent, 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $864, with in- 
terest thereon at the rate of 5 percent per annum from October 
1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 6373) 


NAVILIO PRODUCE INC. v. KEITH BERKSHIRE. PACA Docket No. 
7161. Decided February 16, 1960. 


Petition for Reconsideration—Dismissal 


The reparation awarded in the order of September 30, 1959, shall be paid 
within 30 days from the date of this order and complainant’s petition 
for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
complainant has filed a petition for reconsideration raising 
certain objections to the reparation order which was issued on 
September 30, 1959. A stay order was issued on October 8, 1959, 
suspending the effectiveness of the reparation order pending 
issuance of a further order in this proceeding. 


Complainant takes exception to several of the findings of fact 
in the reparation order, and in particular, findings of fact 7 
and 8 which hold that respondent was notified of the arrival 
of the shipment of tomatoes at 8 a.m. on March 11, 1957, that 
the car was placed by the railroad for unloading at 3:30 p.m., 
and that respondent examined the tomatoes on the same date. 
Complainant points out that these findings are in conflict with 
respondent’s testimony that he was first informed of the arrival 
of the shipment at 11:30 a.m. on March 12 and that he did 
not inspect the tomatoes until the afternoon of the 12th. 


The dates of arrival and notification as stated in findings of 
fact 7 and 8 are established by the railroad records on the ship- 
ment which are to be found in the supplemental report of in- 
vestigation. The supplemental report of investigation also con- 
tains a written memorandum of respondent’s application for 
inspection on the shipment, which shows that the application 
was received by the Inspection Office at 9:50 a.m., March 
12, as stated in findings of fact No. 9. Thus, it is obvious 
that respondent was mistaken when he testified that he was 
not notified of the arrival of the shipment until 11:30 a.m. 
on March 12. Moreover, respondent testified that he talked with 
Mr. Navilio in the evening after he had inspected the tomatoes, 
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and that it was not until after this conversation that he applied 
for the Federal inspection. From this it is proper to conclude 
that his personal examination of the shipment must have taken 
place on March 11, 1957. The definite establishment of these 
times and dates is necessary to refute complainant’s contention 
that the transportation of the shipment was not normal in 
that there was an undue delay in notifying respondent of its 
arrival. 

Complainant also objects to the computation of damages in 
this case and contends that since respondent accepted the ship- 
ment he is liable to pay the contract price, less any damages 
which may have resulted from the seller’s breach of warranty. 
Complainant argues that the correct measure of damages would 
be the difference between the value of the goods at the time of 
delivery to the buyer and the value that the goods would have 
had if they had met contract specifications. Complainant con- 
tends that the value of the goods at time of delivery cannot 
be established by evidence of resales which took place over a 
period of almost a month after the arrival of the shipment. 


In making these arguments regarding damages, complainant 
overlooks the facts that respondent refused to accept this ship- 
ment when it arrived on account of the deteriorated condition 
of the tomatoes, and that on March 15, 1957, after complainant 
and respondent had discussed the matter with representatives of 
the Fruit and Vegetable Division of the Department, a new 
agreement was entered into between them with respect to the 
shipment. Under this new agreement, respondent was to accept 
the tomatoes under protest and was to dispose of them. After 
the shipment was disposed of and the amount of loss determined, 
the parties were to enter into direct negotiations for settlement 
of the transaction. Thus, respondent accepted the merchandise 
on the basis of a new agreement, and the rules of law referred 
to by complainant have no application. 

Respondent’s business at the time of the new agreement was 
repacking tomatoes into consumer tubes and packages and dis- 
tributing them to retail outlets. Thus, it must be assumed that 
respondent would dispose of this shipment in this manner. 
Tomatoes must be ripened before being repackaged for consumer 
use. The fact that it took almost a month before the last of the 
shipment was ripened, repackaged, and sold was not shown to be 
unreasonable or unusual. In calculating the loss sustained in the 
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handling of the tomatoes, it is necessary to take into account all 
expenses incident to the business of ripening, repacking, and dis- 
tributing the tomatoes. Thus, the cost of labor, materials, 
freight, cartage, overhead, and other expenses must be deducted 
from the gross sales proceeds to find the net recovery made on 
the shipment. We found adequate proof of expenses consisting 
of $537.54 for freight and demurrage, and of $549.50 for labor 
and $278.94 for materials in the repackaging operation. Other 
expenses claimed by respondent were disallowed because of the 
complete inadequacy of the proof offered. The proved expenses 
were deducted from the gross sales proceeds of $1,724.35 re- 
ceived for the repackaged tomatoes, leaving a net recovery of 
$358.37 on the shipment. We have reviewed the record and find 
these figures to be correct and sustained by the evidence. Since 
complainant has failed to enter into direct negotiations with 
respondent to settle this dispute as contemplated in their new 
agreement, the maximum recovery that can be allowed here is 
the net amount derived by respondent from the disposal of the 
shipment in the manner agreed upon. 


In view of the foregoing, complainant’s petition for recon- 
sideration is dismissed. The stay order of October 8, 1959, is 
vacated, and the order of September 30, 1959, is reinstated. The 
reparation awarded in the order of September 30, 1959, shall be 
paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 6374) 


BARBERA PACKING CORPORATION v. MCCAFFREY Bros. Co. PACA 
Docket No. 7334. Decided February 23, 1960. 


Motion to Dismiss Granted 


In the absence of specific authority to substitute an executor or adminis- 
trator in the event of the death of a respondent or to issue a reparation 
order against such representative, the motion to dismiss is granted. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING MOTION TO DISMISS 


This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a formal complaint on December 23, 
1957, against LeRoy McCaffrey, an individual doing business 
as McCaffrey Bros. Co. Complainant seeks an award of repara- 
tion in the amount of $1,567.25, which is alleged to be the loss 
sustained as a result of respondent’s rejection without reason- 
able cause of a carload of grapes sold by complainant to re- 
spondent in October 1957. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 3, 1958. On that 
same date, a copy of the report of investigation and a copy of 
the complaint were served upon respondent. A supplemental 
report of investigation was served upon the parties on July 7, 
1958. Respondent filed an answer on July 14, 1958, denying 
liability to complainant and alleging that he was only a broker 
in the transaction and that his principal rejected the grapes 
because of short weight in the individual lugs. 


An oral hearing was held at Chicago, Illinois, on March 11, 
1959. Both parties appeared and presented evidence. On Decem- 
ber 28, 1959, prior to the issuance of the decision, respondent’s 
attorney filed a motion to abate the action because LeRoy 
McCaffrey died in May 1959. A copy of this motion was served 
upon complainant and it filed an answer on January 11, 1960, 
opposing the granting of the motion. Complainant filed a sup- 
plemental answer to the motion and respondent’s attorney filed 
a reply thereto. 


Respondent’s attorney cites in his motion past decisions under 
the act which hold that, upon the death of an individual re- 
spondent in a pending reparation proceeding, the Secretary has 
no jurisdiction to enter an award of reparation against the 
deceased or the administrator or executor of the deceased. 
Anonymous Decision, 7 A.D. 14, 8 A.D. 1276, 17 A.D. 1083, 18 
A.D. 73, 18 A.D. 321. Complainant does not concur in this hold- 
ing for several reasons. Among them, it is urged that substi- 
tution should be allowed in reparation proceedings under the 
act, since it is allowed by the United States District Courts in the 
event of the death of an individual respondent after the appeal 
from a reparation order has been effected. As pointed out in 
the decision in 7 A.D. 14, the authority of the Federal District 
Courts to grant substitution is Rule 25 of the Rules of Civil 
Procedure for the District Courts of the United States (28 
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U.S.C. § 723b, c). These rules have no applicability to adminis- 
trative proceedings. Complainant next contends that the motion 
was not filed within a resonable time after the death of Mc- 
Caffrey. The answer to this is that there are no restrictions or 
limitations in the rules of practice with respect to the time for 
filing motions or objections. Furthermore, the jurisdiction of the 
Secretary would seem to be a proper subject for inquiry at any 
time prior to issuance of the final order. 


Section 7(a) of the act provides that if the Secretary de- 
termines that the commission merchant, dealer or broker has 
violated any provision of section 2, he shall, unless the “offender” 
has already made reparation to the person complaining, deter- 
mine the amount of damages, if any, to which such person is 
entitled as a result of such violation and shall make an order 
directing the “offender” to pay to such person complaining such 
amount on or before the date fixed in the order. Neither the 
act nor the rules of practice issued thereunder provide for the 
situation where, during a pending proceeding and prior to the 
issuance of the order, the “offender” dies. In the absence of any 
specific authority to substitute an executor or administrator in 
the event of the death of an “offender”, or to issue a reparation 
order against such representatives, it is our opinion that we 
have no authority to grant substitution. Accordingly, the motion 
is granted and the complaint is dismissed. 


Copies hereof shall be served upon complainant and respond- 
ent’s attorney. 


(No. 6375) 


GLOBE PRODUCTS COMPANY, INC. v. LAWRENCE FROZEN FOODS 
CoMPANY. PACA Docket No. 7352. Decided February 29, 1960. 


Failure to Deliver—Failure to Prove Damages— 
Dismissal 


Although respondent’s failure to make full delivery under the contract was 
in violation of the act, complainant failed to prove the amount of 
damages, if any, resulting from respondent’s breach of the contract 
and, therefore, the complaint is dismissed. 
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Rubenstein & Breger, of New York, New York, for complainant. Mr. LeRoy 
W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed August 21, 1957, in 
which it is alleged that respondent sold to complainant 3,000 
thirty-pound cans of frozen Montmorency cherries for 1414 
cents per pound, f.o.b. cold storage warehouse in Michigan, 
subject to the buyer’s approval of the first 1,000 cans; and that 
respondent shipped only 1,500 cans of the cherries and failed 
and neglected to ship the balance, to the damage of complainant 
in the sum of $2,475. 


A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respond- 
ent on July 2, 1958. A copy of the report of investigation was 
served upon complainant on July 1, 1958. Respondent’s answer 
was filed August 11, 1958. 


Respondent contends that the area from which these cherries 
were to have been supplied suffered a devastating storm and 
as a result respondent was compelled to prorate the available 
supplies among its customers; that complainant received its 
pro rata share of the available supply; and that complainant 
suffered no financial loss by reason of any action on the part of 
respondent. 

An oral hearing was held at Chicago, Illinois, on March 30, 
1959. Complainant was not represented at the hearing, but the 
depositions of Richard Becker and F. Stanley Marcus were 
received for complainant. Respondent was represented by counsel 
and introduced the testimony of Donald Carpp and Robert 
Carpp. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Globe Products Company, Inc., is a corpora- 
tion whose address is 330 Morgan Avenue, Brooklyn, New York. 


2. Respondent, Lawrence Frozen Foods Company, is a cor- 
poration whose address is Lawrence, Michigan. At the time of 
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the transaction involved in this proceeding, respondent was 
licensed under the act. 


8. On or about July 27, 1956, in the course of interstate 
commerce, respondent sold to complainant 3,000 thirty-pound 
tins, or 90,000 pounds, of frozen 5 plus 1 R. S. P. Montmorency 
cherries, 1956 pack, at 1414 cents per pound, f.o.b. Michigan, 
firm fruit with uniform color, subject to buyer’s approval of 
first 1,000 cans to be made up of the same lot comprising the 
entire 3,000 cans. 


4. On or about August 6, 1956, respondent shipped 1,000 
cans of frozen cherries to complainant under the terms of the 
contract, which cherries were accepted and paid for at the 
contract rate upon delivery. 


5. On or about August 8, 1956, complainant notified re- 
spondent that an additional 1,000 cans of the cherries would 
be picked up by truck on August 13 and that the remaining 
1,000 cans were to be invoiced to complainant with warehouse 


receipt attached. 
By Hi 
6. On or about August 15, 1956, respondent sent complain- 


ant’s broker the following telegram: 


“CANNOT SUPPLY GLOBE PRODUCTS BALANCE 
OF ORDER. HAD TO PRO-RATE CHERRIES.” 


7. On or about August 16, 1956, complainant’s broker noti- 
fied respondent that this was a firm contract and demanded de- 
livery of the full amount of cherries called for in the contract. 


8. On or about September 28, 1956, respondent delivered an 
additional 500 cans of cherries to complainant under the con- 
tract, which were accepted and paid for at the contract price. 
No further delivery of cherries was made. 


9. An informal complaint was received by the Department 
on August 29, 1956, which was within 9 months after the accrual 
of the cause of action. The formal complaint was filed on August 
21, 1957. 


CONCLUSIONS 


It is contended in respondent’s answer that this contract was 
to be filled with cherries grown in the Northern Michigan area, 
but that a severe storm struck this area on August 3 and 4, 
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1956, causing loss of about half of the cherry crop. As a result 
of this loss, respondent contends it was able to deliver only 50 
percent of the cherries for which orders had been booked, and 
thus complainant received its full pro rata share of the avail- 
able supplies. 


The evidence indicates that there was no impossibility of per- 
formance here. In the first place, respondent had a lot of 3,000 
cans of cherries on hand at the time the first 1,000 cans were 
delivered, which was several days after the storm. However, 
rather than deliver the remainder of this lot to complainant, 
respondent determined to divert it to other customers from 
whom it had orders on hand when it was found that the northern 
supplies would be cut off. In the second place, it is admitted 
that there was no scarcity of frozen cherries at the time, and 
that the cherries needed to fill complainant’s order could have 
been bought on the open market at little if any increase in 
market price. 


In its brief, respondent concedes that this was a “firm” con- 
tract in which no provisions were made for proration of avail- 
able supplies among customers in the event of a crop loss. Re- 
spondent concedes, further, that the decisions under the act 
would require respondent to make full delivery on this contract 
even where a severe crop loss had been suffered. We agree that 
such is the well established rule. Western Fruit Distributors v. 
Turlock Frozen Foods, 17 A.D. 780; Maryland Trading Co. v. 
California Frozen Foods, 16 A.D. 1266. Respondent’s failure to 
make full delivery under the contract was in violation of section 
2 of the act. 


The only question remaining is that of damages. As stated 
in Western Fruit Distributors v. Turlock Frozen Foods, supra, 
where the seller wrongfully neglects or refuses to deliver the 
goods, the measure of damages is the difference between the 
contract price and the market price of the goods at the time 
they ought to have been delivered, or, if no time is fixed, at the 
time of the refusal to deliver. Shipment of the first 1,000 cans of 
the frozen cherries was made on August 6, 1956. On August 8, 
complainant’s broker notified respondent that an additional 1,000 
cans would be picked up by truck on August 138, and the re- 
maining 1,000 cans were to be invoiced to complainant with 
warehouse receipt attached. It was on August 15 that respondent 
notified complainant that the balance of the order would not 
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be filled. This fixes August 13 to 15 as the date on which dam- 
ages should be assessed. The fact that respondent made an addi- 
tional delivery of 500 cans in the latter part of September 1956 
does not alter the date for determining damages, since respond- 
ent’s telegram of August 15 was to the effect that no further 
deliveries would be made. 

Respondent denies that complainant has introduced any ac- 
ceptable evidence of the August 15 market price of frozen 
cherries of the kind called for in the contract, and denies that 
complainant has sustained its burden of proof with respect to 
damages. Complainant introduced evidence of offerings of frozen 
Montmorency cherries, as of August 27, 1956 and September 21, 
1956. These offering prices are of no real value as evidence of 
market price on August 15. Stanley Marcus, complainant’s 
broker, stated that the market price of frozen cherries of the 
kind here involved was 15¢ to 17144¢ per pound during August 
1956, but did not indicate the market price as of August 15. 
Both Donald Carpp and Robert Carpp testified that the market 
price on August 16 was 1414¢ per pound. From the evidence 
before us we conclude that complainant has failed to sustain 
its burden of proving the market price of frozen 5 plus 1 R.S.P. 
Montmorency cherries in 30-pound tins, f.o.b. Michigan, on 
August 15, 1956, and therefore has failed to prove the amount 
of damages, if any, resulting from respondent’s breach of the 
contract. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 6376) 


CRATER LAKE POTATO DIST. v. MONTE BROTHERS. PACA Docket 
No. 7840. Reparation of $3,098.90 with 5 percent interest from 
January 1, 1959, awarded complainant against respondent in 
order issued February 9, 1960, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 6377) 


VICTOR HOWARD v. ROYAL HOUSE FRuIT, INc. PACA Docket No. 
7797. Reparation of $1,069 with 5 percent interest from June 
1, 1959, awarded complainant against respondent in order 
issued February 9, 1960. by Thomas J. Flavin, Judicial Officer. 


(No. 6378) 


HAROLD H. KASTNER Co. v. TOMMY BAIRD. PACA Docket No. 
7836. Reparation of $400.84 with 5 percent interest from May 
1, 1959, awarded complainant against respondent in order 
issued February 9, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6379) 


MURLAS BROTHERS Co. v. L. M. BLUMENTHAL COMPANY. PACA 
Docket No. 7825. Reparation of $2,975.59 with 5 percent in- 
terest from February 1, 1959, awarded complainant against 
respondent in order issued February 9, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6380) 


A. BERTOLLA & SONS v. BROWN PRODUCE & LIVESTOCK. PACA 
Docket No. 7837. Reparation of $175.80 with 5 percent inter- 
est from June 1, 1959, awarded complainant against respond- 
ent in order issued February 17, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6381) 


SMITH PRODUCE Co. v. WALLING, INC. PACA Docket No. 7835. 
Reparation of $87.50 with 5 percent interest from August 1, 
1959, awarded complainant against respondent in order issued 
February 17, 1960, by Thomas J. Flavin, Judicial Officer. 








LLL LL, LLC CCl siete 
mal ee 











MISCELLANEOUS 131 
Cite as 19 A.D. 131 


(No. 6382) 


I. M. YouNG & COMPANY v. ROCKY MARCIANO ENTERPRISES, INC. 
PACA Docket No. 7838. Reparation of $10,320.48 with 5 per- 
cent interest from April 1, 1959, awarded complainant against 
respondent in order issued February 17, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6383) 


CALIFORNIA VEGETABLE GROWERS, INC. v. PAUL E. Mary. PACA 
Docket No. 7842. Reparation of $1,435 with 5 percent interest 
from December 1, 1958, awarded complainant against re- 
spondent in order issued February 24, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6384) 


SAM GORDON v. STERK BROS. PRODUCE. PACA Docket No. 7843. 
Reparation of $218.89 with 5 percent interest from August 
1, 1959, awarded complainant against respondent in order 
issued February 24, 1960, by Thomas J. Flavin, Judicial 


Officer. 


(No. 6385) 


W. H. HANCOCK PRODUCE COMPANY v. W. R. REED Co., BROKERS. 
PACA Docket No. 7820. Reparation of $3,465 with 5 percent 
interest from July 1, 1959, awarded complainant against re- 
spondent in order issued February 24, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6386) 


Roy DELL PACKING Co., INC. v. ONTARIO GROWERS EXCHANGE, 
Inc. PACA Docket No. 7834. Reparation of $1,787.30 with 5 
percent interest from October 1, 1958, awarded complainant 
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against respondent in order issued February 29, 1960, by 
Thomas J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6387) 


PACA Docket No. 7646. Dismissed February 9, 1960, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6388) 


L. T. MALONE COMPANY v. AL KAISER & Bros. PACA Dockets 
No. 7485 and No. 7486. Order issued February 29, 1960, by 
Thomas J. Flavin, Judicial Officer. 


COURT DECISIONS 


IDEAL FARMS, INC. AND FRANKLIN LAKES DAIRY PRODUCERS, INC. 
v. EZRA TAFT BENSON, SECRETARY OF AGRICULTURE OF THE 
UNITED STATES OF AMERICA; AND IDEAL FARMS, INC., GARDEN 
STATE FARMS, INC., FRANKLIN LAKES DAIRY PRODUCERS, INC., 
AND IDEAL FARMS DAIRY PRODUCTS, INC. v. EZRA TAFT BEN- 
SON, SECRETARY OF AGRICULTURE OF THE UNITED STATES OF 
AMERICA. Decided February 10, 1960. 


UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 


Civil Actions Nos. 
1295-58 and 96-59 


Decisions of Judicial Officer, 17 A.D. 1091 (1958) and 18 
A.D. 1 (1959), are upheld by the court. 


WORTENDYEE, District Judge: 


Each of these cases is before this Court pursuant to the provi- 
sions of subsection 15(B) of section 8c, (7 U.S.C.A. § 608¢ (15) 
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(B)), of the Agricultural Adjustment Act of 1933, as amended, 
re-enacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937, as amended, 7 U.S.C.A. § 601, et seq., herein- 
after referred to as the Act. The cases have been consolidated 
here because they arise from consolidated proceedings in the 
Department of Agriculture, Dockets A.M.A. 27-120 and 27-122. 
Plaintiffs complain of the action of the defendant, by his Judicial 
Officer, hereinafter referred to as Secretary, in dismissing plain- 
tiffs’ petitions, filed under subsection 15(A) of the Act, to re- 
voke certain sections of Milk Marketing Order No. 27, promul- 
gated by the Secretary on June 10, 1957 to take effect August 
1, 1957. In A.M.A. 27-120 below, plaintiffs named in Civil 
1295-58 here, attacked the validity of section 927.65 of Order 
No. 27 “insofar as it requires the milk of producer-distributors 
to be equalized for those located in Northern New Jersey.” In 
A.M.A. 27-122 below, plaintiffs named in Civil 98-59 here, at- 
tacked sections 927.3, 927.40 and 927.71 of the Same Order 
“insofar as they include any part of Northern New Jersey in 
the Marketing Area” of the Order. The record of the proceedings 
before the Hearing Examiner and Judicial Officer of the Depart- 
ment comprises some 16,000 typewritten pages, exclusive of 
pleadings and exhibits. While the section, 15(A) proceedings 
were still pending before the Secretary, Ideal Farms, Inc. pre- 
maturely urged, in opposition to the Government’s action to 
compel its compliance with section 927.77 of the same order 
(No. 27), its present contentions of administrative procedural 
irregularity in the adoption of the Order, and lack of statutory 
authority for the Order’s requirement that handlers who are 
also producers make payment to the Producer Settlement Fund 
based upon so much of the milk handled by them as they obtain 
from their own farms. See United States v. Ideal Farms, Inc., 
D.C. N.J. 1958, 162 F. Supp. 28, affd. 3 Cir. 1958, 262 F. 2d 334. 

Plaintiffs in both actions are New Jersey corporations. In the 
earlier, hereinafter called No. 1295, the plaintiffs are two in 
number, Ideal Farms, Inc., referred to as Ideal, and Franklin 
Lakes Dairy Producers, Inc., referred to as Franklin Lakes. 
In the other action, No. 98, these two plaintiffs are joined by two 
others, Garden State Farms, Inc., called Garden State, and Ideal 
Farms Dairy Products, Inc., referred to as Ideal Products. All 
plaintiffs operate in the northern part of New Jersey, which 
area was, for the first time, by the provisions of the Order as 
amended, made a part of a Milk Marketing Area. Ideal is a milk 
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handler, as defined in § 608c(1) of the Act and in § 927.7 of 
the Order. The corporation operates a processing and bottling 
plant in Paterson, New Jersey, from which milk is distributed to 
retail and wholesale purchasers. Ideal buys no milk from other 
dairy farmers or producers, but does handle and sell milk pro- 
duced on farms which it rents, and also buys milk from other 
milk plants. Franklin Lakes is also a milk handler, operating a 
milk receiving plant in Wantage, New Jersey, where it collects 
milk from dairy farms owned by others, together with milk 
produced on its own farms, and thereafter sells it to other 
handlers. Ideal Products is a handler of milk which it buys from 
producers and sells to other handlers. Garden State is a handler 
which receives milk from producers and other handlers, pro- 
cesses, bottles and sells it to purchasers within the marketing 
area defined in Order No. 27. 


All of the plaintiffs complain of alleged denial of due process 
in the administrative proceedings which resulted in the adop- 
tion of the Order, and Ideal and Franklin Lakes contend that 
the provisions of § 927.65 of the Order, insofar as they may 
be construed to require the pooling and pricing of milk moved 
to a handler’s plant from such handler’s own farms, are not 
authorized by the Act and find no support in the evidence 
before the Secretary. 


Because they involve similar questions of law, these cases 
have been consolidated (Rule 42(a) F.R.C.P.), and because no 
genuine issues of material fact appear, the purely legal questions 
raised by the pleadings are presented by cross-motions for sum- 
mary judgment under F.R.C.P. 56. See Wawa Dairy Farms v. 
Wickard, 3 Cir. 1945, 149 F.2d 860. 

Plaintiff’s contentions are stated in their consolidated brief 
on these motions, as follows: 

(1) “Imposition of section 927.3, and section 927.65 of 
Order No. 27 upon the north Jersey area and these 
plaintiffs is invalid in that there was a lack of due 
notice of the hearing and improper use of the 
record by the Secretary as well as improper rulings 
and orders by the hearing examiners and the Judicial 
Officer.” 

(2) “Pooling and pricing regulations of handlers’ own 
farm production is beyond the authority granted to 
the Secretary of Agriculture by the statute.” 
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Order No. 27, as originally promulgated by the Secretary on 
August 5, 1938, covered the New York metropolitan milk market- 
ing area (7 C.F.R. § 927.1-927.89, Rev. 1952), and established 
“a formula under which distributors of milk thereby regulated 
account to producers at a minimum price which varies accord- 
ing to the geographical area in which the milk is delivered to 
the purchaser by the distributor.” Fahy, J., in United Milk Pro- 
ducers of New Jersey v. Benson, Secretary, etc., D.C. Cir. 1955, 
225 F.2d 527, 529. As stated in the cited case, the basic purpose 
of milk marketing orders promulgated and administered under 
the Act is “to stabilize the price of milk, in aid of both pro- 
ducers and distributors or handlers, and to maintain orderly 
marketing conditions.” United States v. Rock Royal Cooperative, 
Inc., 1939, 307 U.S. 533, and H. P. Hood & Sons, Inc. v. United 
States, 1939, 307 U.S. 588, are there cited as upholding the 
validity of the Act and of particular marketing orders made 
pursuant thereto. No impropriety in the administrative proceed- 
ings which promulgated the Order was asserted or considered 
in the United Milk Producers case, supra. 

By the provisions of the Act, 7 U.S.C.A. § 608c(1) and (2), 
the Secretary is directed not only to issue, but from time to 
time to amend orders applicable to persons engaged in the 
handling of milk (handlers) in the current of or which directly 
burdens, obstructs or affects interstate commerce. Subdivision 
(3) of the same subsection directs that the Secretary, whenever 
he has reason to believe that the issuance of an order will 
tend to effectuate the declared policy of the Act with respect 
to milk, “shall give due notice of and an opportunity for a 
hearing upon a proposed order.’? Section 608c(11) prohibits 
issuance of an order relating to a commodity which is applicable 
to all production or marketing areas, or both, unless the Secre- 
tary finds that “the issuance of several orders applicable to the 
respective regional production areas or regional marketing areas 
or both, as the case may be, of the commodity * * * would not 
effectively carry out the declared policy” of the Act. 


Plaintiffs base their assertion that their inclusion in the Order, 


1The policy of Congress is declared in 7 U.S.C.A. § 602, and is summarized in United 
States v. Rock Royal Cooperative, Inc., 1939, 307 U. S. 533, 574, as being “‘to establish and 
maintain such orderly marketing conditions for agricultural commodities in interstate com- 
merce as will establish prices to farmers at a level that will give agricultural commodities 
a purchasing power with respect to articles that farmers buy equivalent to the purchasing 
power of agricultural commodities in the base period * * *” (August 1909 to July 1914 or 
August 1919 to July 1929.) 
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by the provisions of § 927.8 thereof, is illegal upon the alleged 
insufficiency of notice to them that the scope of the Secretary’s 
hearing might include the consideration of an amendment or re- 
vision of the existing Order No. 27 to extend its regional cover- 
age to northern New Jersey. Such contention is without support 
in law or fact. The record of administrative proceedings in each 
of these cases discloses adequate compliance with 5 U.S.C.A. § 
1003 and with part 900.4 of Title 7, Code of Federal Regulations 
relating to Agricultural Marketing Agreements and Orders.? 


In his statement of principles on proposed new milk market- 
ing regulation in the New York-New Jersey area, published 
December 31, 1955 (20 F.R. 10167), the Secretary invited in- 
terested parties to submit proposals for embodiment either in 
a single order covering both areas or in a separate order for 
New Jersey alone. On May 25, 1956 there was published (21 
F.R. 3537) a notice of hearing on proposals for a separate new 
milk marketing order for northern New Jersey. This notice was 
supplemented by one published June 6, 1956 (21 F.R. 3799), 
which announced that the subject matters of the hearing would 
be the handling of milk in the New York Metropolitan Milk 
Marketing Area and a proposed marketing agreement and order 
regulating the handling of milk in the Northern New Jersey 
Milk Marketing Area. The noticed hearing was convened at 
Newark, New Jersey, on June 18, 1956, and during its course 
a motion was made to expand the agenda to include considera- 
tion of a comprehensive order to combine regulation of milk 
handling in metropolitan New York and in northern New Jersey. 
This motion, after argument, was denied by the Secretary on 
June 25, 1956. The hearings under the original notice continued 


2Section 4(a) of the Administrative Procedure Act, 5 U.S.C.A. § 1003(a) provides: 

“(a) General notice of proposed rule making shall be published in the Federal Register 
(unless all persons subject thereto are named and either personally served or otherwise 
have actual notice thereof in accordance with law) and shall include (1) a statement of 
the time, place, and nature of public rule making proceedings: (2) reference to the authority 
under which the rule is proposed; and (3) either the terms or substance of the proposed 
rule or a description of the subjects and issues involved. Except where notice of hearing is 
required by statute, this subsection shall not apply to interpretative rules, general statements 
of policy, rules of agency organization, procedure or practice, or in any situation in which 
the agency for good cause finds (and incorporates the finding and a brief statement of the 
reason therefor in the rules issued) that notice and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest.” 

Section 7 of the Administrative Procedure Act, 5 U.S.C.A. § 1006, provides: 

“In hearings which section 1003 or 1004 of this title requires to be conducted pursuant 
to this section * * * (c) Except as statutes otherwise provide, the proponent of a rule or 
order shall have the burden of proof. Any oral or documentary evidence may be received, 
* * * and no sanction shall be imposed or rule or order be issued except upon consideration 
of the whole record or such portions thereof as may be cited by any party and as supported 
by and in accordance with the reliable probative and substantial evidence. * * *” 
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intermittently until recessed on December 20, 1956, but they 
were reconvened March 5, 1957, in New York City, pursuant 
to notice of call by the hearing examiner, duly published in the 
Federal Register on February 27, 1957, (22 F.R. 1128). A press 
release issued by the Secretary February 21, 1957, announcing 
that the reconvened hearing would be open for submission of 
evidence on a single marketing order for the Metropolitan New 
York-Northern New Jersey Areas was confirmed by a supple- 
mental notice of hearing published in the Federal Register on 
February 28th (22 F.R. 1219). Motions attacking the timeliness 
and propriety of the latter notice were made to and overruled 
by the hearing examiner on March 5, 1957, and the hearings 
continued for 18 more days, with participation therein by the 
present plaintiffs and their attorneys, until concluded on March 
29, 1957. 


Section 900.4 of Rules and Regulations adopted by the Secre- 
tary pursuant to Section 10(c) of the Act (7 C.F.R. 900.4) 
required that “the notice of hearing shall contain a reference 
to the authority under which the marketing agreement or 
marketing order is proposed; shall define the scope of the 
hearing as specifically as may be practicable; shall contain 
either the terms or substance of the proposed marketing agree- 
ment or marketing order or a description of the subjects and 
issues involved and shall state the industry, area, and class of 
persons to be regulated, the time and place of such hearing, 
and the place where copies of such proposed marketing agree- 
ment or marketing order may be obtained or examined. The 
time of the hearing shall not be less than 15 days after the date 
of publication of the notice in the Federal Register, * * * unless 
the Deputy Administrator shall determine that an emergency 
exists which requires a shorter period of notice, in which case 
the period of notice shall be that which the Deputy Adminis- 
trator may determine to be reasonable in the circumstances: 
Provided, that, in the case of hearings on amendments to 
marketing agreements or marketing orders, the time of the 
hearing may be less than 15 days but shall not be less than 
8 days after the date of publication of the notice in the Federal 
Register.” (See also footnote 2 supra). It appears to be the 
contention of the plaintiffs that the entire Order No. 27 is 
invalid as to them because (a) they had insufficient notice that 
the contemplated regulation of milk marketing for northern 
New Jersey would be achieved by territorial enlargement of 
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the scope of the existing New York metropolitan order of the 
same number, instead of the originally contemplated separate 
order for the New Jersey area, and (b) the provisions of the 
single comprehensive order, of which they presently complain, 
cannot legally derive support from evidence adduced upon hear- 
ings held pursuant to the original notice of May 18, 1956, and 
(c) they were precluded from presenting evidence upon the hear- 
ings which reconvened on March 5, 1957, which might have ex- 
empted them from the impact of the comprehensive order in- 
so far as it required handlers to account to the producer settle- 
ment fund for milk which they produce upon their own farms. 
In short, plaintiffs insist that the hearing noticed on February 
27, 1957 was a promulgation hearing, contemplating a new 
regulatory project rather than an amendment or modification 
of that scheme of regulation which had been under considera- 
tion by the Secretary since his published statement of December 
15, 1955, and hearing notice of May 18, 1956. Plaintiffs’ attack 
upon the Order as a whole is obviously in aid of that upon the 
provisions of § 927.65 thereof which the plaintiffs contend 
are beyond the authority delegated by the Act “insofar as this 
Section attempts to require the pooling and pricing of milk 
moved to a handler’s plant from such handler’s own farm” 
(plaintiffs’ brief, p. 32). We shall examine plaintiffs’ contentions 
in the order of their statement of the legal questions which 
they present. 


SUFFICIENCY OF NOTICE 


The supplemental notice of hearing published February 28, 
1957, to be convened March 5, 1957, for the first time an- 
nounced the Secretary’s intention to regulate northern New 
Jersey by a comprehensive order including metropolitan New 
York, whereas 12,000 pages of testimony had by then been 
taken at 84 sessions in contemplation of embodying the New 
Jersey regulation in a separate order. The notice of February 
28, 1957 also announced that support for the proposed compre- 
hensive order would be sought in the evidence already presented, 
as well as in that to be taken pursuant to the hearing there 
noticed. Because the comprehensive order for the first time 
placed under regulation thousands of New Jersey milk pro- 
ducers and hundreds of New Jersey milk handlers, it is plaintiffs’ 
insistence that the supplementary notice of February 28 must 
necessarily have constituted a call for a “promulgation” hearing 
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for March 5, not a hearing upon a proposed amendment, and 
that such notice, being less than the fifteen day minimum pre- 
scribed by Section 900.4 of the Rules and Regulations under the 
Act, was inadequate and therefore rendered the subsequent order 
invalid. We cannot agree with this conclusion. 


On May 25, 1956 notice was published in the Federal Register 
that public hearings would be held, commencing June 18, 1956, 
“for the purpose of receiving evidence with respect to the 
economic and marketing conditions relating to the handling 
of milk in a proposed Northern New Jersey milk marketing 
area.” (21 F.R. 3537). Among the provisions proposed for in- 
clusion in the Order referred to in the notice were the 
following: 

(1) “Handler” is defined as “any person who engages in 

the handling of milk or products therefrom, which 
milk was received at a pool plant, or at a plant 
approved by any health authority as a source of 
milk for the market area.” (§ 927.7, 21 F.R. 3559), 
(§ 7, 21 F.R. 3545). 

(2) The market administrator is required to compute 
“the value of milk of producers disposed of by each 
handler.” (§ 990.61, 21 F.R. 3540). 

(3) Each handler is required to make payment to each 
producer, each month, for all milk delivered to him 
by such producer during the preceding month at not 
less than the uniform price (subject to certain dif- 
ferentials). (§ 927.65, 21 F.R. 3568), (§ 65, 21 
F.R. 3553). 

(4) Each handler is required to pay his debit balance 
monthly to the producer settlement fund in accord- 
ance with his account therewith. (§ 927.72, 21 F.R. 
3569), (§ 78, 21 F.R. 3554). 

A comparison of each of the foregoing provisions with certain 
of those in the existing (metropolitan New York) order reveals 
striking instances of similarity. The existing Order No. 27 
indicates: 

(1) “Handler” is defined in identical language. (§ 927.7). 

(2) Each handler’s pool debit or pool credit shall be 
computed by the market administrator by multi- 
plying “the quantity of milk received by each hand- 
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ler from producers by the uniform price.” (§ 
927.79 (a)). 


Each handler is required to make payment to each 
producer each month for all milk delivered by such 
producer during the preceding month at not less 
than the uniform price (subject to certain differ- 
entials). (§ 927.70.) 


(4) Each handler is required to pay his debit balance 
monthly to the producer settlement fund in ac- 
cordance with his account therewith. (§ 927.77.) 


Thus, from May 25, 1956 until the hearings terminated on 
March 29, 1957, plaintiffs were upon full and continuing notice 
that they were to be subjected to the foregoing regulations, 
and were accorded plenary opportunity to produce evidence in 
opposition to the contemplated imposition thereof, and to cross- 
examine witnesses called by the proponents of such regula- 
tions. Whether the order in which such regulations would be 
incorporated was to be a separate one for northern New Jersey, 
or an enlargement of the scope of the existing order covering 
metropolitan New York was immaterial insofar as the impact 
of the regulations upon the plaintiffs was concerned. The record 
fails to disclose that the change in the vehicle selected, during 
the course of the hearings, for the promulgation of such regula- 
tions, in any degree more adversely affected, or could affect, 
the plaintiffs than would similar regulations embodied in a 
separate order. The supplementary notice of February 28, 
1957 of the reconvening of the hearings on March 5, 1957, 
which had been recessed on December 20, 1956, was merely 
an amendment of the proposed form (not substance) of the 
order referred to in the original notice of May 25, 1956. The 
supplementary notice was within the time prescribed by the 
Secretary’s Regulations, but if it were not to be so construed, 
the record discloses no prejudice to plaintiffs by reason thereof. 
As plaintiffs correctly point out, “until March 5, 1957, all the 
testimony and exhibits which pertained to the North Jersey 
problem were offered in support of or in opposition to the pro- 
posed provisions” of the order to be issued for New Jersey 
alone, and “upon this basis * * * the hearing proceeded through 
84 sessions.” The amplitude of notice of and opportunity to 
oppose the Secretary’s obvious intention to regulate the market- 
ing of plaintiffs’ “own farm” milk was clearly apparent and 
available to plaintiffs, at least as early as May 25, 1956. Al- 
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though the hearing examiner concluded that the hearing notice 
of May 18, 1956 limited the issue to that of whether or not 
“a separate new milk marketing order (should be adopted) 
for Northern New Jersey,” he recognized that “the desirability 
of a comprehensive order could * * * be shown in support of a 
contention that there should not be a separate order,” that much 
testimony had been received for this purpose prior to March 
5, 1957, and that “the area proposed to be regulated, the general 
type of regulation, etc., were always the same.” Of eight pro- 
posals for the regulation of northern New Jersey milk market- 
ing, which were attached to the hearing notice of May 18, 1956, 
four suggested that “own-produced” milk of handlers should 
be subjected to regulation. Administrative due process requires 
(1) opportunity to be heard, (2) due notice of hearing, (3) 
fair conduct of hearing, (4) support in the record for the 
decision, (5) submission of proposed findings in a tentative 
report, and (6) opportunity to file and be heard upon excep- 
tions to such report. We agree with the conclusion of the Judicial 
Officer that on the basis of the entire record of the hearing, 
lasting 102 days, where approximately 16,000 pages of testimony 
was adduced, and the informal conferences, that plaintiffs were 
afforded a reasonable opportunity to prepare and to be heard. 
See United States v. Wrightwood Dairy Co., 7 Cir. 1942, 127 
F.2d 907; Pearson v. Walling, 8 Cir. 1943, 188 F. 2d 655. The 
administrative proceedings here under review were fully in 
accord with the requirements of due process emphasized in 
Morgan v. United States, 1937, 304 U.S. 1. 


USE OF ENTIRE RECORD AS BASIS FOR DECISION 


It appears to be plaintiffs’ contention that because the hear- 
ings held prior to March 5, 1957 were upon a proposed separate 
milk marketing order for New Jersey, as announced in the 
notice of May 18, 1956, the 12,000 pages of testimony pre- 
sented at those hearings should not have been considered by the 
Judicial Officer in reaching his decision sustaining the com- 
prehensive order proposed in the supplemental notice of Febru- 
ary 28, 1957, upon which 4,000 additional pages of testimony 
were submitted. This criticism could only have validity if the 
evidence recorded at the earlier hearings was irrelevant to any 
of the issues considered at the later hearings. The over-all 
scope of the hearings included consideration of three questions, 
viz.: (1) whether the northern New Jersey area should or 
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should not be regulated; (2) whether such regulation should 
be separately imposed or in conjunction with the already regu- 
lated metropolitan New York area; and (3) in what provisions 
such regulation should be expressed. The initial notice of May 
18, 1956 set forth eight regulatory proposals, each provision of 
which became a contested issue from the outset. The basic plan 
of regulation expressed in each proposal was similar to that 
ultimately adopted. The proposal of Mutual Federation of Inde- 
pendent Cooperatives, Inc., for example, recommended a separate 
order for northern New Jersey and a new Order No. 27, with 
similar provisions to accomplish the same result as the single 
comprehensive order of which plaintiffs now complain. Since 
the question of the regulation of handlers’ ‘“own-produced” milk 
was an issue from beginning, plaintiffs’ opportunity to cross- 
examine witnesses called by proponents of the regulation was 
continuingly available. Their failure, if any, to exhaust the 
opportunity to cross-examine before the vehicle of the regulatory 
project was changed to a comprehensive order does not spell 
out error in the Examiner’s refusal to require recall of witnesses 
for further cross examination. Plaintiffs show no denial of due 
process in that aspect of the proceedings. The complete record 
of all the hearing sessions was an appropriate basis for the 
ultimate administrative decision. I find no procedural impro- 
priety which invalidates that decision. (See footnote 2 supra.) 


THE VALIDITY OF § 927.65 OF THE ORDER 


As stated in their brief (page 32), the plaintiffs contend that 
the Act does not authorize the promulation of §927.65 (of 
Order No. 27) insofar as this section attempts to require the 
pooling and pricing of milk moved to a handler’s plant from such 
handler’s own farm. They argue that because Section 8c(5) 
of the Act (7 U.S.C.A. § 608c(5)) prescribes “milk purchased” 
by handlers from producers as a factor in fixing minimum prices 
for and adjustments among handlers of milk, it follows that a 
milk marketing order may not “control” handlers “own farm” 
milk (which is not “purchased” from producers). 


In seeking in § 8c(5) of the Act alone for authority for the 
provisions of § 927.65 of the Order, plaintiffs improperly dis- 
regard other important statutory sections of the enabling legis- 
lation. Plaintiffs tacitly, if not expressly, concede that § 927.65 
regulates handlers’ “own-produced” milk. An examination of 
that section will indicate the propriety of that concession. In 
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determing the net pool obligation of every handler all milk re- 
ceived from producers must be included as a factor. The hand- 
ler’s net pool obligation for each plant is computed as the sum 
of the products of the quantity of each class of milk received 
from producers at each pool plant, at the class price, with cer- 
tain fluid skim differentials, less specified deductions for cer- 
tain plants. From the computation of the handler’s net pool 
obligation there is excluded (1) milk from certain New York 
sources; “(2) milk received at a handler’s plant not in excess 
of an average of 800 pounds per day from such handler’s own 
farm in the event that no milk is received at such plant from 
other dairy farmers, but is received from other plants;” and 
“(3) all milk received at a handler’s plant from such handler’s 
own farm in the event that no milk is received from any other 
source at such plant.” 


An example of the application of the foregoing formula for 
the calculation of the net pool obligation of handlers would ap- 
pear from the following factual assumptions: We shall assume 
that Handler A and Handler B are the only handlers operating in 
their marketing area, and that each handles a monthly quantity 
of one hundred thousand pounds, all of the same classification. 
Handler A purchases milk from producers. The class price is 
$5.00 per cwt, after adjustment for differentials. Assuming no 
involvement of skim milk, calling for the application of a special 
computation, the handler’s net pool obligation would be $5,000. 
Handler B, on the other hand, receives only 75,000 pounds of 
milk from other producers, producing the remaining 25,000 
pounds on his own farms. According to the contention of the 
plaintiffs in the present case, Handler B’s net pool obligation 
would be but $3,750. The effect of the plaintiffs’ contentions 
upon the computation of the uniform price required to be paid 
into the producer settlement fund, under these circumstances, as 
provided by § 927.66 of the Order, would work out as follows: 
The two handlers would report to the Market Administrator 
their combined net pool obligation, viz., $8,750.00 (involving 
the distribution of 200,000 pounds of milk) and assuming that 
that amount had been paid into the producer settlement fund 
(disregarding for the moment the items mentioned in subdivi- 
sions (b), (c), (d) and (e) of § 927.66), the uniform price 
per cwt of milk would be the quotient of the aggregate net 
pool obligation divided by the “total pounds of milk delivered 
by producers.” This would obviously result in $4.375 per cwt 
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in lieu of the $5.00 contemplated by the Order. Because each 
handler, irrespective of whether he is also a producer and irre- 
spective of the number of producers whose milk he receives and 
distributes, is required by section 927.70 of the Order to “make 
payment to each producer for all milk delivered by such pro- 
ducer during the preceding month at not less than the uniform 
price,” it is obvious that an exemption of a dealer’s “own farm” 
milk from calculation of his net pool obligation would reduce 
the uniform price which all producers are entitled to receive 
for milk of the same grade, under otherwise similar circum- 
stances. Such a result, although obviously in the financial interest 
of the handler-producer, is clearly contrary to the purpose and 
object of the Act. 


The most comprehensive review and clearest explanation of 
the provisions of the Act is to be found in Mr. Justice Reed’s 
opinion in United States v. Rock Royal Co-Operative, Inc., 1939, 
307 U.S. 533, which sustained the validity of Order No. 27 
when that Order regulated the handling of milk only within 
the New York metropolitan area. The necessity for and result 
of providing a uniform minimum price for fluid milk for all 
of the producers in the marketing area is described therein, 
at page 550, as follows: 


“The market for fluid milk for use as a food beverage is 
the most profitable to the producer. Consequently, all 
producers strive for the fluid milk market. It is obvi- 
ous that the marketing of fluid milk in New York has 
contacts at least with the entire national dairy industry. 
The approval of dairies by the Department of Health 
of New York City, as a condition for the sale of their 
fluid milk in the metropolitan area, isolates from this 
general competition a well recognized segment of the 
entire industry. Since these producers are numerous 
enough to keep up a volume of fluid milk for New 
York distribution beyond ordinary requirements, cut- 
throat competition even among them would threaten 
the quality and in the end the quantity of fluid milk 
deemed suitable for New York consumption. Students 
of the problem generally have apparently recognized 
a fair division among producers of the fluid milk market 
and utilization of the rest of the available supply in 
other dairy staples as an appropriate method of attack 
for its solution. Order No. 27 was an attempt to make 
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effective such an arrangement under the authority of 
the Agricultural Marketing Agreement Act.” 


With respect to the provisions of the Order establishing mini- 
mum prices for milk, the Court points out, at page 554; 


“That the minimum price each handler should pay for 
milk is fixed by a formula * * *, The handlers are re- 
quired to file reports as to their receipts and utilization 
of milk of the various classes. It should be understood, 
however, that this minimum price is not the amount 
which the producer receives but the price level or so- 
called ‘value’ from which is calculated the actual amount 
in dollars and cents which he is to receive. * * * A uni- 
form price is computed and it is this uniform price 
which the producer is actually paid by the proprietary 
* ** handlers. The uniform price is determined by a 
computation which in substance multiplies the amount 
of milk (classified according to its use) received by all 
handlers, less certain quantities of milk permitted to be 
deducted, by the minimum prices fixed *** for the 
different classes of milk. From the result various pay- 
ments and reserves are deducted and the remainder is 
divided by the total quantity of milk received. To equal- 
ize, handlers pay into the producer settlement fund. 
* * * When the handlers’ purchased milk multiplied by 
the minimum price is less than when it is multiplied 
by the uniform price, the producer settlement fund pays 
them the difference for distribution to their producers. 
These provisions give uniform prices to all pro- 
ducers, * * *.” 


There will be noted in the foregoing the phrase “handlers’ 
purchased milk” as the multiplicand which, times the minimum 
price, results in a product constituting the handler’s net pool 
obligation. The plaintiffs at bar seize upon this word “pur- 
chased” as the principal basis for their contention that their 
own-produced milk should not figure in the calculation of their 
respective net pool obligations. The Court, in Rock Royal was 
also called upon to construe the word “purchased” in determin- 
ing whether a cooperative of producers was required to pay into 
the producer settlement fund. The Court determined that this 
cooperative, although marketing milk under an agency contract 
with its members, was a handler as defined in the Act and in 
the Order, and therefore, was obligated to pay into the fund. 
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That the cooperative was of the agency type, acting for the 
producer members, did not, in the Court’s opinion, eliminate 
its contribution obligation. At page 579 (of Rock Royal), the 
opinion points out: 


“It is obvious that the use of the word ‘purchased’ in 
the Act § 8c(5)(A) and (C), would not exclude the 
‘sale’ type of cooperative. When § 8c(5) (F) was drawn, 
however, it was made to apply to both the ‘sale’ and 
‘agency’ type without distinction. This would indicate 
there had been no intention to distinguish between the 
two types by (A) and (C). The section which author- 
izes all orders, § 8c(1), makes no distinction. The 
orders are to be applicable to ‘processors, associations 
of producers, and others engaged in the handling’ of 
commodities. The reports on the Bill show no effort 
to differentiate. Neither do the debates in Congress. 
*** As here used, the word ‘purchased’ means ‘ac- 
quired for marketing.’ Subsection (A) cannot be con- 
strued as freeing agents, cooperative or proprietary, 
from the requirement to account at the minimum prices 
for milk handled.” (Emphasis supplied.) 


Elm Spring Farm, Inc. v. United States, 1 Cir. 1942, 127 F.2d 
920, was an action to enforce compliance with Order No. 4, 
covering the Greater Boston Marketing Area, upon a coopera- 
tive handling milk produced on farms operated under contract 
by “herdsmen.” In this case, the reliance of the cooperative 
upon a narrow reading of § § 8c(5) (A) (E) of the Act was held 
unwarranted. At page 927 of that opinion, the Court said: 


“These sections, which delimit the contents or orders 
to be issued under the Act, refer to milk ‘purchased’ 
from producers by handlers, and ‘prices’ to be paid by 
handlers for milk so purchased. The argument is as 
follows: ‘Nothing in the language of the Act anywhere 
modifies the ordinary meaning of these words or author- 
izes an order to contain any monetary provisions 
applicable to a person, i.e., in this instance, a corpora- 
tion, engaged in the distribution of milk given by its 
own cows. In such a case it is manifestly impossible 
for a ‘purchase’ to take place, with respect to milk 
which has been the property of such person, not merely 
from the instant of its being drawn into the pail, but 
even from the very earliest instant in its process of 
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creation in which it could be recognized as having any 
existence whatsoever.’ This contention is foreclosed by 
United States v. Rock Royal Co-Operative, Inc., 307 
U.S. 533, 578-581, * * *.” 


A more recent decision construing the phrases “purchased 
from producers” and “purchased by handlers” in the light of 
the other provisions of the Act, is to be found in Shawangunk 
Cooperative Dairies, Inc. v. Jones, 2 Cir. 1946, 153 F.2d 700. 
That case also dealt with Order No. 27 before its scope was 
extended to include the northern New Jersey area. At page 
704 of that opinion, in disposing of the contention that only 
milk purchased by a handler need be considered in computing 
the handler’s net pool obligation, the Court said: 

“Plaintiff points out that the statute, *** in pre- 
scribing the terms of milk orders, * * * ‘purchased from 
producers’ and ‘purchased by handlers.’ 7 U.S.C.A. § 
608c(5) (A, C, D, E). But since the Rock Royal case, 
** * determined that the word ‘purchased’ was not to 
be literally construed, but was to read as the equiva- 
lent of the alternative statutory phrase ‘acquired for 
marketing,’ and since the ‘acquired’ of the statute can 
mean no more than the ‘received’ of the regulation, 
plaintiff’s contention is reduced to its claim that it did 
not acquire the milk for marketing. With this, however, 
we cannot agree, for, since no milk can enter the New 
York market without prior reception at an approved 
plant, plaintiff’s acts here were indispensible to the 
total routing of the milk from the farms of the pro- 
ducers to its destination in New York City.” 


I accept the construction of the word “purchased” as ap- 
plied in the Rock Royal case, supra, and those decisions which 
have followed it. I therefore conclude that the provisions of 
§ 927.65 of Order No. 27 are fully in accord with the enabling 
statute, and that the refusal of the Secretary to exempt the 
plaintiffs from the obligation to include their own-produced milk 
in the calculation of their net pool obligations, was in all re- 
spects legal and within his statutorily delegated power. 


CONCLUSIONS 


In the proceedings for the enlargement of the territory of 
Order No. 27 to include northern New Jersey within the milk 
marketing area thereof, I find no unconstitutional lack of due 
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process nor violation of the provisions of the applicable rules 
of the Secretary of Agriculture or of the provisions of the 
Administrative Procedure Act. 


I find in the record before the Secretary substantial evidence 
justifying his promulation of Order No. 27 in its present com- 
prehensive form and his determination that northern New Jersey 
is appropriately includable with metropolitan New York and 
the other counties of that State named in § 927.3 of the Order, in 
a single milk marketing area, 

I further conclude that the provisions of § 927.65 of the 
Order regulate own-produced milk of handlers within the area, 
and that the authority for such regulation is to be found in the 
Agricultural Marketing Agreement Act of 1937. 

For these reasons defendant’s motions for summary judgment 
are granted, and the cross-motions of the plaintiffs for summary 
judgment are denied. 

An order may be presented in conformity with these con- 


clusions. 
REYNIER J. WORTENDYKE, JR. 


Judge, United States District Court. 


Roy HYATT AND A. E. WARD, Partners, doing business as HYATT 
AND WARD LIVESTOCK COMMISSION COMPANY v. THE UNITED 
STATES OF AMERICA and EZRA TAFT BENSON, Secretary of 
Agriculture. Decided February 23, 1960. 


UNITED STATES COURT OF APPEALS 
TENTH CIRCUIT 


No. 6084—January Term, 1960 


On Petition for Review of an Order of 
the Secretary of Agriculture 


Before MURRAH, Chief Judge, BREITENSTEIN, Circuit 
Judge, and CHRISTENSON, District Judge. 


CHRISTENSON, District Judge 


This proceeding comes before us pursuant to 5 U.S.C.A. § 
1031 et seq. on a petition to obtain judicial review of an order 
of the Judicial Officer in the United States Department of Agri- 
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culture, acting for the Secretary, by which petitioners were 
required to cease and desist from certain practices alleged by 
respondents to have been illegal under the Packers and Stock- 
yards Act, 1921, 42 Stat. 159, 7 U.S.C.A. § 181 et seq, and 
which suspended the petitioners for a period of twenty days 
as registrants under the act. 

The Packers and Stockyards Act regulates, among other 
things, the marketing of livestock at those stockyards which 
are “posted” by the Secretary of Agriculture, that is, deter- 
mined to be within the statutory definition of a stockyard under 
7 US.C.A. § 202(a). The act prohibits a market agency or 
dealer from engaging in business at a posted stockyard unless 
registered with the Secretary. 7 U.S.C.A. § 203. 

The Secretary is authorized, after notice and hearing, to 
order a market agency or dealer to cease and desist from con- 
tinuing any practice which is violative of the act, and he may 
issue an order suspending a registrant for a reasonable specified 
period. 7 U.S.C.A. §§ 2038, 211, 2138. See also 7 U.S.C.A. 
§ 210 (a, c). 

The Judicial Officer, after notice and hearing, made numerous 
findings of fact. 17 Agr. Dec. 1122 et seg. Some of the charges 
against the petitioners were not sustained, but as the foundation 
for the cease and desist order and the order of suspension com- 
plained of by petitioners, the Judicial Officer found in substance 
as follows: 

On twenty-three different occasions during the period Janu- 
ary 1, 1955 to June 18, 1955, inclusive, petitioner A. E. Ward 
purchased livestock, principally hogs, at the Tahlequah Sales 
Barn in Tahlequah, Oklahoma, concerning which incorrect 
records were kept. The animals so purchased were consigned 
by Ward to the Hyatt and Ward Livestock Commission Com- 
pany at Tulsa, Oklahoma, for sale on a commission basis, under 
the incorrect name of D. F. Singleton, as owner. The livestock 
were hauled by Singleton from Tahlequah, Oklahoma, to the 
Tulsa Stockyards, Tulsa, Oklahoma, and were sold by the Hyatt 
and Ward Livestock Commission Company under the incorrect 
name of D. F. Singleton, as owner. The Hyatt and Ward Live- 
stock Commission Company issued checks on its custodial account 
to D. F. Singleton in payment of the proceeds from the sale of 


1The 1958 amendment, P.L. 85-909, 72 Stat. 1749, is not applicable because the transactions 
in question were in 1955. Other statutory citations herein are to statutes as of that year 
and subsequent amendments are not cited nor quoted. 
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the livestock, but the checks were endorsed by Ward who also 
endorsed the name of the payee D. F. Singleton. Ward retained, 
for his personal account, the proceeds of the checks. Singleton, 
however, received a check from the company in payment for 
hauling the livestock from Tahlequah, Oklahoma, to the stock- 
yards. Singleton’s name was incorrectly listed on the drive-in 
records and scale tickets at the Tulsa Stockyards as the owner 
of the livestock, and the Hyatt and Ward Livestock Commission 
Company issued false or incorrect accounts of sale with respect 
to such livestock by listing D. F. Singleton as the owner’. 


It was further found and concluded by the Judicial Officer 
that A. E. Ward was the owner of the livestock acquired at the 
Tahlequah Sales Barn; that the petitioners caused the stockyard 
to issue incorrect drive-in records and incorrect scale tickets 
with respect to livestock; that the petitioners made false or 
incorrect records with respect to the name of the owner; and 
that they used their “Custodial Account for Shippers’ Proceeds” 
in connection with the speculative operations of petitioner A. E. 
Ward. The evidence, in the view of the Judicial Officer, failed 
to establish that any transactions prejudiced the interest of 
other consignors and, accordingly, it was concluded that the 
transactions were not violative of Section 201.60(b) of the regu- 
lations, 9 CFR § 201.60(b)*. But the Judicial Officer concluded 
that the petitioners had violated the act and the regulations 
requiring the making and keeping of true and correct records, 
and with respect to the use of “Custodial Account For Shippers’ 


Proceeds.” 


Findings complained of also relate to the acquisition of live- 
stock from E. A. Boatright, Warner Borum (Warner Ranch), 
Roger Stebbins, Elbert Couch, L. M. Christian, E. Christian and 
Walter Sears, in transactions characterized as “country pur- 
chases”. In these transactions it was found that petitioner Roy 


2The administrative regulations provide that “Each market agency shall, before the close of 
the next business day following the sale of any livestock consigned to it for sale, transmit 
or deliver to the consignor or shipper of the livestock * * * a true written account of such 
sale, showing *** the name of the purchaser *** and such other facts as may be neces- 
sary to complete the account and show fully the true nature of the transaction.” 9 CFR 
$ 201.43. The regulation concerning transactions in which a market agency purchases live- 
stock are similar to those which apply to transactions in which a market agency receives 
livestock on consignment. 9 CFR § 201.44. ‘““‘When livestock *** is weighed for purposes 
of purchase or sale, a scale ticket shall be issued which shall show *** the name of the 
seller, the name of the buyer, and the name of the consignor. * **” 9 CFR § 201.49. 

*This regulation provides in substance that no market agency shall sell livestock belonging 
to it or to its owners, officers, agents, or employees, or in which they have an ownership 
interest, in such a manner as to prejudice the interests of consignors who have consigned 
livestock to the market agency for sale for their accounts. 
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Hyatt purchased or agreed to purchase the livestock for his own 
account, but conducted and recorded them as if the country 
owners had shipped the livestock to the Hyatt and Ward Live- 
stock Commission Company for sale on a commission basis. Ac- 
cordingly, it was concluded that charging of selling commissions 
to the country sellers and the charging of yardage fees and other 
fees were in wilful violation of the act, 7 U.S.C.A. §§ 205, 208, 
213(a)*. Moreover, it was found by the Judicial Officer that 
petitioners’ records were incorrect or false also with respect to 
these transactions. The use of the custodial account to finance 
the country operations of Roy Hyatt was found to constitute 
still a further violation. 

It was concluded by the Judicial Officer that a cease and desist 
order should be issued in respect of the determined violations, 
the form of which is not questioned except as unwarranted by 
evidence. He found that in 1954 petitioners by consent disposi- 
tion were ordered to cease and desist from certain violations 
similar to those involved here. A suspension of the registration 
was withheld in the former proceeding “unless respondents 
(petitioners here) should be found after opportunity for hear- 
ing, to have again violated the act or the regulations within 
two years.” By reason of this circumstance and the findings 
and conclusions arrived at in the present proceedings, it was 
concluded that the petitioners should be suspended as registrants 
for twenty days, but the effectiveness of this suspension was 
stayed by the Judicial Officer pending the outcome of this appeal. 

The hearings within the agency were regularly and lawfully 
conducted. It is not questioned but that the petitioners’ opera- 
tions fell within the scope of the act’, and the competency of 


*It is the duty of a market agency to furnish upon reasonable request, without discrimina- 


tion, reasonable stockyard services at posted stockyards, 7 U.S.C.A. § 205, and “To estab- 
lish, observe, and enforce just reasonable and nondiscriminatory regulations and practices 
in respect to the furnishing of stockyard services. * * *” 7 U.S.C.A. § 208. It is made un- 
lawful for a market agency or dealer “to engage in or use any unfair unjustly discrimina- 
tory, or deceptive practice or device in connection with the receiving, marketing, buying 
or selling on a commission basis or otherwise * * * holding, delivery, shipment, weighing, 
or handling, in commerce at a stockyard, of livestock.” 7 U.S.C.A. § 213(a). Cf. Denver 
Stock Yard v. Livestock Ass’n., 356 U.S. 282, 78 S.Ct. 788, 2 L.Ed. 2d 771. 

5A “market agency” is defined in the act as “any person engaged in the business of (1) 
buying or selling in commerce livestock at a stockyard on a commission basis or (2) furn- 
ishing stockyard services’ 7 U.S.C.A. § 201(c). The term “stockyard services” is defined 
as “services or facilities furnished at a stockyard in connection with the receiving, buying, 
or selling on a commission basis or otherwise, marketing, feeding, watering, holding, de- 
livery, shipment, weighing or handling in commerce, of livestock.” 7 U.S.C.A. § 201(b). 
The term ‘‘dealer” is defined in the act as “‘any person, not a market agency, engaged in 
the business of buying or selling in commerce livestock at a stockyard, either on his own 
account or as the employee or agent of the vendor or purchaser.” 7 U.S.C.A. § 201(d). 
Cf. Kelly v. United States, 10 Cir., 1958, 202 F.2d 838. 
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the Judicial Officer to act for the Secretary is not disputed. The 
sole complaint made here is that the evidence was insufficient 
to support the findings and conclusions of the Judicial Officer 
or to justify his order. 

The scope of judicial review is limited to the record in the 
administrative proceeding; and the findings and order by the 
Judicial Officer must be sustained if supported by substantial 
evidence on the record as a whole and if not contrary to law. 
Berigan v. United States, 8 Cir., 1958, 257 F.2d 852. See also 
National Labor Relations Bd. v. Cold Spring Granite Co., 8 
Cir., 1953, 208 F.2d 163; Universal Camera Corp. v. National 
Labor Rel. Bd., 340 U.S. 474 71 S.Ct. 456, 95 L.Ed. 456. The 
court is not to substitute its judgment for that of the agency 
concerning which of various rational but opposed inferences 
should be drawn from the evidence. Corn Prod. Refining Co. v. 
Federal Trade Com’n., 324 U.S. 726, 65 S.Ct. 961, 89 L.Ed. 
1320; National Lab. Rel. Board v. Southern Bell T. & T. Co., 
319 U.S. 50, 63 S.Ct. 905, 87 L.Ed. 1250; 4 Davis, Administra- 
tive Law, § 29.05 (1958). 


No good purpose would be served by reviewing in detail the 
evidence before the administrative agency. We are of the opin- 
ion that the disputed findings and conclusions of the Judicial 
Officer are abundantly supported on the record as a whole. 


Petitioners have advanced several explanations or excuses for 
the form in which the records were kept and for the manner 
in which they used the custodial account. These range from the 
contention that the substance of the transactions was not as 
the Judicial Officer found, to the contention that even though 
it were, the use of the custodial account to pay expenses and 
to remit the balance in the account to one of the petitioners 
as the real party in interest, would not be improper or in 
violation of the act. They also point out that the Judicial Officer 
did not sustain the department’s original contention that the 
livestock was sold in competition with other consigned livestock. 
A practice or transaction that “hurts no one”, they contend, 
should not be made the basis of disciplinary action. 


But the unassailable findings to the effect that false or in- 
correct records were kept in the respects determined by the 
Judicial Officer render unconvincing or immaterial the other 
arguments of petitioners which are unsupported by citation of 
any authority and which disregard the broad purposes of the 
statute. 


———— 


~~ 
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One of the important and essential means in the accomplish- 
ment of the purposes of the Packers and Stockyards Act is 
to require market agencies to keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in their handling of livestock. As was indicated in 
Interstate Commerce Com’n. v. Goodrich Transit Co., 224 U.S. 
194, 32 S.Ct. 436, 56 L.Ed. 729, if an administrative agency is 
to perform successfully its duties in respect to reasonable rates, 
undue discriminations and favoritism, it must be informed as to 
the business of those subject to regulation, and their records 
must fully and correctly disclose the transactions in which they 
engage, 

Accepting the findings that the records with respect to both 
the Singleton and the “country transactions” were not true 
records, the act was clearly violated*. There was also sufficient 
evidence to sustain the finding that commissions and other fees 
were improperly charged on “country transactions” where no 
corresponding services were performed, independent of the ques- 
tion unresolved by the Judicial Officer as to when title to the 
livestock passed’. 


The petitioners had been ordered to establish and maintain 
the custodial account by reason of prior difficulties, pursuant 
to 9 CFR § 201.42°. Petitioners used the custodial account to 
finance personal business, not in an isolated transaction, but 
in a series of deals the true nature of which was not revealed 
by their records. It is true that after withdrawals from the 
custodial account, found to have been made for purposes not 
contemplated by the regulations, prompt reimbursement of the 


®A market agency or dealer is required to “keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in his business. * * *’ 7 U.S.C.A. § 
221. The act incorporates section 10 of the Federal Trade Commission Act which prohibits 
a person from wilfully making or causing to be made any false entry in any account, 
record, or memoranda pertaining to the business of such person or neglecting or failing 
to make or cause to be made full, true and correct entries in the accounts, records, or 
memoranda of all facts and transactions pertaining to the business of such person. 7 
U.S.C.A. § 222, 15 U.S.C.A. § 50. 

™See 7 U.S.C.A. §§ 205, 208, 213. 

® The Secretary is authorized to issue such rules, regulations and orders as may be necessary 
to carry out the provisions of the act. 7 U.S.C.A. § 228. The administrative regulations 
provide in effect that if the secretary finds that any market agency or licensee has used 
for purposes of its own any funds that have come into its possession in its capacity as an 
agent, the market agency or licensee shall thereafter deposit the gross proceeds received 
from the sale of livestock handled on a commission or agency basis in a separate bank 
account designated as ‘“‘Custodial Account For Shippers’ Proceeds’, or by a similar identi- 
fication. It is further provided that ‘Such account shall be drawn on only for payment of 
the net proceeds to the consignor or shipper, or such other person or persons whom such 
market agency *** has knowledge is entitled thereto, and to obtain therefrom the sums 
due the market agency *** as compensation for its services. ***” 9 CFR § 201.42. 
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account unfailingly was made by company checks. This, how- 
ever, did not regularize the initial withdrawals and we do not 
think that the Judicial Officer was wrong in his conclusion 
that they were in violation of the regulations under the cir- 
cumstances. 


The suspension of petitioners’ registration by order of the 
Judicial Officer was for twenty days. In view of their prior 
violations, the nature of the instant infractions, and the other 
circumstances of the case, this penalty does not appear im- 
moderate, and certainly it is one authorized by the act. It is 
not within our province on the record before us to interfere 
with the administrative determination. 7 U.S.C.A. §§ 204, 211, 
213; Cella v. United States, 7 Cir., 1953, 208 F.2d 783, cert. den. 
347 U.S. 1016, 74 S.Ct. 864, 98 L.Ed. 1138; Irving Weis & Co. 
v. Brannan, 2 Cir., 1948, 171 F.2d 232; Great Western Food 
Distributors v. Brannan, 7 Cir., 1953, 201 F.2d 476, cert. den. 
345 U.S. 997, 73 S.Ct. 1140, 97 L.Ed. 1404; cf. American Power 
& Light Co. v. Securities & Exch. Com’n., 329 U.S. 90, 67 S.Ct. 
133, 91 L.Ed. 103; Moog Industries Inc. v. F.T.C., 355 U.S. 411, 
78 S.Ct. 377, 2 L.Ed. 2d 370. 


AFFIRMED. 





